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Abstract
/

The objectives of this research were (1) investigate the concepts, theories,
and principles of class action, (2) study Thailand’s the United States, Canada, and
the French class action by focusing on civil law and administrative law, and (3)
propose the guidelines to solve appropriate problems related to the protection of the
right to file a class action in administrative court.

This study was a qualitative legal research through a documentary
research, which was conducted by collecting data from specific Thai laws and
international laws as well as using comparative analytical methods in the legal
system, court system, and legal principles by studying the data from academic
documents, articles, journal, related publications, electronic articles from the internet,
administrative court decisions, using both analytical and synthetic methods to obtain
information that can be a guideline in proposing an amendment to the law class action
in administrative court.

The results of the study indicated that (1) The theoretical concept of class
action arose from the state seeking a way to enact the prosecution of many victims to
provide people with easy access to processes, to be effective in achieving the
widespread justice, and to access justice as a means of remedial court as a
fundamental right. (2) Class action in Thailand, the United States, Canada, and the
French is the law provided in civil cases as the basis for which it is applied and
protects the interests of the private sector only. In Canada, it has been found that there
are organizations formed by state law to provide assistance to group members. The
Thai court's administrative procedure has also solved the problem in the ruling with
many victims but used the methods of consolidating and interpreting cases. (3) The
State shall take into account the problem of conducting judicial proceedings in the
Administrative Court by providing an appropriate solution to the protection of the
rights of many victims in the class action in the administrative court by the issuance
of regulations of the General Assembly of Judges of the Supreme Administrative
Court on class action in the Administrative Court B.E. ...

Keywords: Class Action, Administrative Cases, Administrative procedure
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Federal Rules of Civil Procedure Rule 23

UNITED STATES CODE ANNOTATED

FEDERAL RULES OF CIVIL PROCEDURE FOR THE UNITED STATES DISTRICT
COURTS

IV. PARTIES

Rule 23. Class Actions

(a) Prerequisites to a Class Action. One or more members of a class may sue or be sued as
representative parties on behalf of all only if (1) the class is so numerous that joinder of all
members is impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or defenses of the class,
and (4) the representative parties will fairly and adequately protect the interests of the class.

(b) Class Actions Maintainable. An action may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:

(1) the prosecution of separate actions by or against individual members of the
class would create a risk of

(A) inconsistent or varying adjudications with respect to individual members of the class which
would establish incompatible standards of conduct for the party opposing the class, or

(B) adjudications with respect to individual members of the class which would as a practical
matter be dispositive of the interests of the other members not parties to the adjudications or
substantially impair or impede their ability to protect their interests; or

(2) the party opposing the class has acted or refused to act on grounds generally applicable to the
class, thereby making appropriate final injunctive relief or corresponding declaratory relief with
respect to the class as a whole; or

(3) the court finds that the questions of law or fact common to the members of the class
predominate over any questions affecting only individual members, and that a class action is
superior to other available methods for the fair and efficient adjudication of the controversy. The
matters pertinent to the findings include: (A) the interest of members of the class in individually
controlling the prosecution or defense of separate actions; (B) the extent and nature of any
litigation concerning the controversy already commenced by or against members of the class; (C)
the desirability or undesirability of concentrating the litigation of the claims in the particular
forum; (D) the difficulties likely to be encountered in the management of a class action.

(¢} Determining by Order Whether to Certify a Class Action; Appointing Class Counsel; Notice
and Membership in Class; Judgment; Multiple Classes and Subclasses.

(1)(A) When a person sues or is sued as a representative of a class, the court must--at an early
practicable time--determine by order whether to certify the action as a class action.
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(B) An order certifying a class action must define the class and the class claims, issues, or
defenses, and must appoint class counsel under Rule 23(g).

(C) An order under Rule 23(c)(1) may be altered or amended before final judgment.

(2X(A) For any class certified under Rule 23(b)(1) or (2), the court may direct appropriate notice
to the class.

(B) For any class certified under Rule 23(b)}(3), the court must direct to class members the best
notice practicable under the circumstances, including individual notice to all members who can
be identified through reasonable

effort. The notice must concisely and clearly state in plain, easily understood language:

. the nature of the action,

. the definition of the class certified,

. the class claims, issues, or defenses,

. that a class member may enter an appearance through counsel if the member so desires,

. that the court will exclude from the class any member who requests exclusion, stating when and
how members may elect to be excluded, and

. the binding effect of a class judgment on class members under Rule 23(c)(3).

(3) The judgment in an action maintained as a class action under subdivision (b)(1) or (b}(2),
whether or not favorable to the class, shall include and describe those whom the court finds to be
members of the class. The judgment in an action maintained as a class action under subdivision
(b)(3), whether or not favorable to the class, shall include and specify or describe those to whom
the notice provided in subdivision (c}(2) was directed, and who have not requested exclusion,
and whom the court finds to be members of the class.

(4) When appropriate (A) an action may be brought or maintained as a class action with respect
to particular issues, or (B) a class may be divided into

subclasses and each subclass treated as a class, and the provisions of this rule shall then be
construed and applied accordingly.

(d) Orders in Conduct of Actions. In the conduct of actions to which this rule applies, the court
may make appropriate orders: (1) determining the course of proceedings or prescribing measures
to prevent undue repetition or complication in the presentation of evidence or argument; (2)
requiring, for the protection of the members of the class or otherwise for the fair conduct of the
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action, that notice be given in such manner as the court may direct to some or all of the members
of any step in the action, or of the proposed extent of the judgment, or of the opportunity of
members to signify whether they consider the representation fair and adequate, to intervene and
present claims or defenses, or otherwise to come into the action; (3) imposing conditions on the
representative parties or on intervenors; (4) requiring that the pleadings be amended to eliminate
therefrom allegations as to representation of absent persons, and that the action proceed
accordingly; (5) dealing with similar procedural matters. The orders may be combined with an
order under Rule 16, and may be altered or amended as may be desirable from time to time.

(e) Settlement, Voluntary Dismissal, or Compromise.
(1)(A) The court must approve any settlement, voluntary dismissal, or compromise of the claims,
issues, or defenses of a certified class.

(B) The court must direct notice in a reasonable manner to all class members who would be
bound by a proposed settlement, voluntary dismissal, or compromise.

(C) The court may approve a settlement, voluntary dismissal, or compromise that would bind
class members only after a hearing and on finding that the settlement, voluntary dismissal, or
compromise is fair, reasonable, and adequate.

(2) The parties seeking approval of a settlement, voluntary dismissal, or compromise under Rule
23(e)(1) must file a statement identifying any agreement made in connection with the proposed
settlement, voluntary dismissal, or compromise.

(3} In an action previously certified as a class action under Rule 23(b)(3), the court may refuse to
approve a settlement unless it affords a new opportunity to request exclusion to individual class
members who had an earlier opportunity to request exclusion but did not do so.

(4)(A) Any class member may object to a proposed settlement, voluntary
dismissal, or compromise that requires court approval under Rule 23(e}(1}(A).

(B) An objection made under Rule 23(e}(4}(A) may be withdrawn only with the court’s approval.
(f) Appeals. A court of appeals may in its discretion permit an appeal from an order of a district
court granting or denying class action certification under this rule if application is made to it
within ten days after entry of the order. An appeal does not stay proceedings in the district court
unless the district judge or the court of appeals so orders.

(g) Class Counsel.

(1) Appointing Class Counsel.

(A) Unless a statute provides otherwise, a court that certifies a class must appoint class counsel.
(B) An attorney appointed to serve as class counsel must fairly and adequately represent the
interests of the class.

(C) In appointing class counsel, the court
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(1) must consider:

. the work counsel has done in identifying or investigating potential claims in the action,

. counsel's experience in handling class actions, other complex litigation, and claims of the type
asserted in the action,

. counsel's knowledge of the applicable law, and
. the resources counsel will commit to representing the class;

(i1} may consider any other matter pertinent to counsel's ability to fairly and adequately represent
the interests of the class;

(iii) may direct potential class counsel to provide information on any subject pertinent to the
appointment and to propose terms for attorney fees and nontaxable costs; and

(iv) may make further orders in connection with the appointment.
(2) Appointment Procedure.

(A) The court may designate interim counsel to act on behalf of the putative class before
determining whether to certify the action as a class action.

(B) When there is one applicant for appointment as class counsel, the court may appoint that
applicant only if the applicant is adequate under Rule 23(g)(1}B) and (C). If more than one
adequate applicant seeks appointment as class counsel, the court must appoint the applicant best
able to represent the interests of the class.

(C) The order appointing class counsel may include provisions about the award of attorney fees
or nontaxable costs under Rule 23(h).

(h) Attomey Fees Award. In an action certified as a class action, the court may award reasonable
attorney fees and nontaxable costs authorized by law or by agreement of the parties as follows:
(1) Motion for Award of Attorney Fees. A claim for an award of attomey fees and nontaxable
costs must be made by motion under Rule 54(d}(2), subject to the provisions of this subdivision,
at a time set by the court. Notice of the motion must be served on all parties and, for motions by
class counsel, directed to class members in a reasonable manner.

(2) Objections to Motion. A class member, or a party from whom payment is sought, may object
to the motion.

(3) Hearing and Findings. The court may hold a hearing and must find the facts and state its
conclusions of law on the motion under Rule 52(a).

(4) Reference to Special Master or Magistrate Judge. The court may refer issues related to the
amount of the award to a special master or to a magistrate judge as provided in Rule 54(d)}(2 D).
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Class Proceedings Act, 1992

S.0. 1992, CHAPTER 6
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Motions
Rules of court
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Application of Act
Definitions
1 In this Act,

“common issues” means,
(a) common but not necessarily identical issues of fact, or

(b) common but not necessarily identical issues of law that arise from common but not necessarily identical facts, (“questions
communes”

“court” means the Superior Court of Justice but does not include the Small Claims Court; (“tribunal”)
“defendant” includes a respondent; (“défendeur”)

“plaintiff” includes an applicant. (“demandeur™) 1992, c. 6, s. 1, 2006, c. 19, Sched. C, s. 1 (1).
Section Amendments with date in force (d/m/y)

2006, c. 19, Sched. C, s. 1 (1) - 22/06/2006
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Plaintiff’s class proceeding

2 (1) One or more members of a class of persons may commence a proceeding in the court on behalf of the members of the class. 1992,
c. 6,8 2(1).

Motion for certification

(2) A person who commences a proceeding under subsection (1) shall make a motion to a judge of the court for an order certifying the
proceeding as a class proceeding and appointing the person representative plaintiff. 1992, ¢. 6,s. 2 (2).

Idem
(3) A motion under subsection (2) shall be made,
(a) within ninety days after the later of,
(1) the date on which the last statement of defence, notice of intent to defend or notice of appearance is delivered, and

(i) the date on which the time prescribed by the rules of court for delivery of the last statement of defence, notice of intent to
defend or a notice of appearance expires without its being delivered, or

(b) subsequently, with leave of the court. 1992, ¢. 6,s. 2 (3).
Defendant’s class proceeding

3 A defendant to two or more proceedings may, at any stage of one of the proceedings, make a motion to a judge of the court for an order
certifying the proceedings as a class proceeding and appointing a representative plaintiff. 1992, c. 6, s. 3.

Classing defendants

4 Any party to a proceeding against two or more defendants may, at any stage of the proceeding, make a motion to a judge of the court for
an order certifying the proceeding as a class proceeding and appointing a representative defendant. 1992, c. 6, s. 4.

Certification
5(1) The court shall certify a class proceeding on a motion under section 2, 3 or 4 if,
(a) the pleadings or the notice of application discloses a cause of action;
(b) there is an identifiable class of two or more persons that would be represented by the representative plaintiff or defendant;
(c) the claims or defences of the class members raise common issues;
(d) aclass proceeding would be the preferable procedure for the resolution of the common issues; and
(e) there is a representative plaintiff or defendant who,
(1) would fairly and adequately represent the interests of the class,

(1) has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on behalf of the class and
of notifying class members of the proceeding, and

(ii1) does not have, on the common issues for the class, an interest in conflict with the interests of other class members. 1992, c. 6,
s. 5(D).

Idem, subclass protection

(2) Despite subsection (1), where a class includes a subclass whose members have claims or defences that raise common issues not shared
by all the class members, so that, in the opinion of the court, the protection of the interests of the subclass members requires that they be
separately represented, the court shall not certify the class proceeding unless there is a representative plaintiff or defendant who,

(a) would fairly and adequately represent the interests of the subclass;

(b) has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on behalf of the subclass and of
notifying subclass members of the proceeding; and

(c¢) does not have, on the common issues for the subclass, an interest in conflict with the interests of other subclass members. 1992,
c. 6,5 5(2).

Evidence as to size of class

(3) Each party to a motion for certification shall, in an affidavit filed for use on the motion, provide the party’s best information on the
number of members in the class. 1992, ¢c. 6,s. 5 (3).

Adjournments

(4) The court may adjourn the motion for certification to permit the parties to amend their materials or pleadings or to permit further
evidence. 1992, ¢.6,s.5(4).

Certification not a ruling on merits
(5) An order certifying a class proceeding is not a determination of the merits of the proceeding. 1992, ¢. 6, s. 5 (5).
Certain matters not bar to certification
6 The court shall not refuse to certify a proceeding as a class proceeding solely on any of the following grounds:
1. The relief claimed includes a claim for damages that would require individual assessment after determination of the common issues.

2. The relief claimed relates to separate contracts involving different class members.

2
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3. Different remedies are sought for different class members.
4. The number of class members or the identity of each class member is not known.

5. The class includes a subclass whose members have claims or defences that raise common issues not shared by all class members.
1992, ¢. 6, s. 6.

Refusal to certify: proceeding may continue in altered form

7 Where the court refuses to certify a proceeding as a class proceeding, the court may permit the proceeding to continue as one or more
proceedings between different parties and, for the purpose, the court may,

(a) order the addition, deletion or substitution of parties;

(b) order the amendment of the pleadings or notice of application; and

(¢) make any further order that it considers appropriate. 1992, c. 6,s. 7.
Contents of certification order
8 (1) An order certifying a proceeding as a class proceeding shall,

(a) describe the class;

(b) state the names of the representative parties;

(c) state the nature of the claims or defences asserted on behalf of the class;

(d) state the relief sought by or from the class;

(e) set out the common issues for the class; and

() specify the manner in which class members may opt out of the class proceeding and a date after which class members may not opt
out. 1992,¢.6,s. 8(1).

Subclass protection

(2) Where a class includes a subclass whose members have claims or defences that raise common issues not shared by all the class
members, so that, in the opinion of the court, the protection of the interests of the subclass members requires that they be separately
represented, subsection (1) applies with necessary modifications in respect of the subclass. 1992, ¢. 6, s. 8 (2).

Amendment of certification order

(3) The court, on the motion of a party or class member, may amend an order certifying a proceeding as a class proceeding. 1992, c. 6,

s. 8 (3).
Opting out

9 Any member of a class involved in a class proceeding may opt out of the proceeding in the manner and within the time specified in the
certification order. 1992, ¢. 6, s. 9.

Where it appears conditions for certification not satisfied

10 (1) On the motion of a party or class member, where it appears to the court that the conditions mentioned in subsections 5 (1) and (2)
are not satisfied with respect to a class proceeding, the court may amend the certification order, may decertify the proceeding or may make
any other order it considers appropriate. 1992, ¢. 6, s. 10 (1).

Proceeding may continue in altered form

(2) Where the court makes a decertification order under subsection (1), the court may permit the proceeding to continue as one or more
proceedings between different parties. 1992, c. 6, s. 10 (2).

Powers of court
(3) For the purposes of subsections (1) and (2), the court has the powers set out in clauses 7 (a) to (¢). 1992, ¢. 6, s. 10 (3).
Stages of class proceedings
11 (1) Subject to section 12, in a class proceeding,
(a) common issues for a class shall be determined together;
(b) common issues for a subclass shall be determined together; and

(¢) individual issues that require the participation of individual class members shall be determined individually in accordance with
sections 24 and 25. 1992, ¢. 6,s. 11 (1).

Separate judgments

(2) The court may give judgment in respect of the common issues and separate judgments in respect of any other issue. 1992, c. 6,
s. 11 (2).

Court may determine conduct of proceeding

12 The court, on the motion of a party or class member, may make any order it considers appropriate respecting the conduct of a class

proceeding to ensure its fair and expeditious determination and, for the purpose, may impose such terms on the parties as it considers
appropriate. 1992, c. 6, s. 12.
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Court may stay any other proceeding

13 The court, on its own initiative or on the motion of a party or class member, may stay any proceeding related to the class proceeding
before it, on such terms as it considers appropriate. 1992, ¢. 6, s. 13.

Participation of class members

14 (1) In order to ensure the fair and adequate representation of the interests of the class or any subclass or for any other appropriate
reason, the court may, at any time in a class proceeding, permit one or more class members to participate in the proceeding. 1992, c. 6,
s. 14 ().

Idem

(2) Participation under subsection (1) shall be in whatever manner and on whatever terms, including terms as to costs, the court considers
appropriate. 1992, c. 6, s. 14 (2).

Discovery
Discovery of parties

15 (1) Parties to a class proceeding have the same rights of discovery under the rules of court against one another as they would have in
any other proceeding. 1992, c¢. 6, s. 15 (1).

Discovery of class members with leave

(2) After discovery of the representative party, a party may move for discovery under the rules of court against other class members.
1992, ¢. 6,5.15(2).

Idem
(3) In deciding whether to grant leave to discover other class members, the court shall consider,
(a) the stage of the class proceeding and the issues to be determined at that stage;
(b) the presence of subclasses;
(c) whether the discovery is necessary in view of the claims or defences of the party seeking leave,
(d) the approximate monetary value of individual claims, if any;

(e) whether discovery would result in oppression or in undue annoyance, burden or expense for the class members sought to be
discovered; and

(f) any other matter the court considers relevant. 1992, c. 6,s. 15 (3).
Idem

(4) A class member is subject to the same sanctions under the rules of court as a party for failure to submit to discovery. 1992, c. 6,
s. 15 (4).

Examination of class members before a motion or application

16 (1) A party shall not require a class member other than a representative party to be examined as a witness before the hearing of a
motion or application, except with leave of the court. 1992, ¢. 6, 5. 16 (1).

Idem
(2) Subsection 15 (3) applies with necessary modifications to a decision whether to grant leave under subsection (1). 1992, ¢. 6, s. 16 (2).
Notice of certification

17 (1) Notice of certification of a class proceeding shall be given by the representative party to the class members in accordance with this
section. 1992, ¢. 6,s. 17 (1).

Court may dispense with notice

(2) The court may dispense with notice if, having regard to the factors set out in subsection (3), the court considers it appropriate to do so.
1992, ¢.6,s.17(2).

Order respecting notice

(3) The court shall make an order setting out when and by what means notice shall be given under this section and in so doing shall have
regard to,

(a) the cost of giving notice;
(b) the nature of the relief sought;
(c) the size of the individual claims of the class members;
(d) the number of class members;
(e) the places of residence of class members; and
(f) any other relevant matter. 1992, ¢. 6,s. 17 (3).
Idem
(4) The court may order that notice be given,

(a) personally or by mail;
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(b) by posting, advertising, publishing or leafleting;
(¢) by individual notice to a sample group within the class; or
(d) by any means or combination of means that the court considers appropriate. 1992, ¢. 6, s. 17 (4).
Idem
(5) The court may order that notice be given to different class members by different means. 1992, c. 6,s. 17 (5).
Contents of notice
(6) Notice under this section shall, unless the court orders otherwise,
(a) describe the proceeding, including the names and addresses of the representative parties and the relief sought;
(b) state the manner by which and time within which class members may opt out of the proceeding;
(c) describe the possible financial consequences of the proceeding to class members;
(d) summarize any agreements between representative parties and their solicitors respecting fees and disbursements;
(e) describe any counterclaim being asserted by or against the class, including the relief sought in the counterclaim;
() state that the judgment, whether favourable or not, will bind all class members who do not opt out of the proceeding;
(g) describe the right of any class member to participate in the proceeding;
(h) give an address to which class members may direct inquiries about the proceeding; and
(1) give any other information the court considers appropriate. 1992, ¢. 6,s. 17 (6).
Solicitations of contributions

(7) With leave of the court, notice under this section may include a solicitation of contributions from class members to assist in paying
solicitor’s fees and disbursements. 1992, ¢. 6,s. 17 (7).

Notice where individual participation is required

18 (1) When the court determines common issues in favour of a class and considers that the participation of individual class members is
required to determine individual issues, the representative party shall give notice to those members in accordance with this section. 1992,
c.6,s. 18 (1).

Idem
(2) Subsections 17 (3) to (5) apply with necessary modifications to notice given under this section. 1992, ¢. 6, s. 18 (2).
Contents of notice
(3) Notice under this section shall,
(a) state that common issues have been determined in favour of the class;
(b) state that class members may be entitled to individual relief;
(c) describe the steps to be taken to establish an individual claim,

(d) state that failure on the part of a class member to take those steps will result in the member not being entitled to assert an individual
claim except with leave of the court;

(e) give an address to which class members may direct inquiries about the proceeding; and
() give any other information that the court considers appropriate. 1992, ¢. 6, s. 18 (3).
Notice to protect interests of affected persons

19 (1) Atany time in a class proceeding, the court may order any party to give such notice as it considers necessary to protect the interests
of any class member or party or to ensure the fair conduct of the proceeding. 1992, ¢. 6, s. 19 (1).

Idem

(2) Subsections 17 (3) to (5) apply with necessary modifications to notice given under this section. 1992, ¢. 6, s. 19 (2).
Approval of notice by the court

20 A notice under section 17, 18 or 19 shall be approved by the court before it is given. 1992, ¢. 6, s. 20.

Delivery of notice

21 The court may order a party to deliver, by whatever means are available to the party, the notice required to be given by another party
under section 17, 18 or 19, where that is more practical. 1992, c. 6, s. 21.

Costs of notice

22 (1) The court may make any order it considers appropriate as to the costs of any notice under section 17, 18 or 19, including an order
apportioning costs among parties. 1992, c. 6,s. 22 (1).

Idem
(2) In making an order under subsection (1), the court may have regard to the different interests of a subclass. 1992, c. 6, s. 22 (2).



159

Statistical evidence

23 (1) For the purposes of determining issues relating to the amount or distribution of a monetary award under this Act, the court may
admit as evidence statistical information that would not otherwise be admissible as evidence, including information derived from sampling,
if the information was compiled in accordance with principles that are generally accepted by experts in the field of statistics. 1992, c. 6,
.23 ().

Idem

(2) A record of statistical information purporting to be prepared or published under the authority of the Parliament of Canada or the
legislature of any province or territory of Canada may be admitted as evidence without proof of its authenticity. 1992, c. 6, s. 23 (2).

Notice
(3) Statistical information shall not be admitted as evidence under this section unless the party seeking to introduce the information has,
(a) given reasonable notice of it to the party against whom it is to be used, together with a copy of the information;
(b) complied with subsections (4) and (5); and
(¢) complied with any requirement to produce documents under subsection (7). 1992, ¢. 6, s. 23 (3).
Contents of notice
(4) Notice under this section shall specify the source of any statistical information sought to be introduced that,
(a) was prepared or published under the authority of the Parliament of Canada or the legislature of any province or territory of Canada;

(b) was derived from market quotations, tabulations, lists, directories or other compilations generally used and relied on by members of
the public; or

(c¢) was derived from reference material generally used and relied on by members of an occupational group. 1992, c. 6, s. 23 (4).
Idem
(5) Except with respect to information referred to in subsection (4), notice under this section shall,

(a) specify the name and qualifications of each person who supervised the preparation of statistical information sought to be introduced,
and

(b) describe any documents prepared or used in the course of preparing the statistical information sought to be introduced. 1992, c. 6,
s. 23 (5).

Cross-examination

(6) A party against whom statistical information is sought to be introduced under this section may require, for the purposes of cross-
examination, the attendance of any person who supervised the preparation of the information. 1992, c. 6, s. 23 (6).

Production of documents

(7) Except with respect to information referred to in subsection (4), a party against whom statistical information is sought to be introduced
under this section may require the party seeking to introduce it to produce for inspection any document that was prepared or used in the
course of preparing the information, unless the document discloses the identity of persons responding to a survey who have not consented
in writing to the disclosure. 1992, ¢. 6, s. 23 (7).

Aggregate assessment of monetary relief
24 (1) The court may determine the aggregate or a part of a defendant’s liability to class members and give judgment accordingly where,
(a) monetary relief is claimed on behalf of some or all class members;

(b) no questions of fact or law other than those relating to the assessment of monetary relief remain to be determined in order to
establish the amount of the defendant’s monetary liability; and

(c) the aggregate or a part of the defendant’s liability to some or all class members can reasonably be determined without proof by
individual class members. 1992, c. 6, s. 24 (1).

Average or proportional application

(2) The court may order that all or a part of an award under subsection (1) be applied so that some or all individual class members share in
the award on an average or proportional basis. 1992, ¢. 6, s. 24 (2).

Idem

(3) In deciding whether to make an order under subsection (2), the court shall consider whether it would be impractical or inefficient to
identify the class members entitled to share in the award or to determine the exact shares that should be allocated to individual class
members. 1992, c. 6, s. 24 (3).

Court to determine whether individual claims need to be made

(4) When the court orders that all or a part of an award under subsection (1) be divided among individual class members, the court shall
determine whether individual claims need to be made to give effect to the order. 1992, c. 6, s. 24 (4).

Procedures for determining claims

(5) Where the court determines under subsection (4) that individual claims need to be made, the court shall specify procedures for
determining the claims. 1992, c. 6, s. 24 (5).
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Idem

(6) In specifying procedures under subsection (5), the court shall minimize the burden on class members and, for the purpose, the court
may authorize,

(a) the use of standardized proof of claim forms;

(b) the receipt of affidavit or other documentary evidence; and

(c) the auditing of claims on a sampling or other basis. 1992, c. 6, s. 24 (6).
Time limits for making claims

(7) When specifying procedures under subsection (5), the court shall set a reasonable time within which individual class members may
make claims under this section. 1992, c. 6, s. 24 (7).

Idem

(8) A class member who fails to make a claim within the time set under subsection (7) may not later make a claim under this section
except with leave of the court. 1992, c. 6, s. 24 (8).

Extension of time
(9) The court may give leave under subsection (8) if it is satisfied that,

(a) there are apparent grounds for relief;

(b) the delay was not caused by any fault of the person seeking the relief; and

(¢) the defendant would not suffer substantial prejudice if leave were given. 1992, ¢. 6, s. 24 (9).
Court may amend subs. (1) judgment

(10) The court may amend a judgment given under subsection (1) to give effect to a claim made with leave under subsection (8) if the
court considers it appropriate to do so. 1992, ¢. 6, s. 24 (10).

Individual issues

25 (1) When the court determines common issues in favour of a class and considers that the participation of individual class members is
required to determine individual issues, other than those that may be determined under section 24, the court may,

(a) determine the issues in further hearings presided over by the judge who determined the common issues or by another judge of the
court;

(b) appoint one or more persons to conduct a reference under the rules of court and report back to the court; and
(c¢) with the consent of the parties, direct that the issues be determined in any other manner. 1992, ¢. 6, s. 25 (1).
Directions as to procedure

(2) The court shall give any necessary directions relating to the procedures to be followed in conducting hearings, inquiries and
determinations under subsection (1), including directions for the purpose of achieving procedural conformity. 1992, c. 6, s. 25 (2).

Idem

(3) In giving directions under subsection (2), the court shall choose the least expensive and most expeditious method of determining the
issues that is consistent with justice to class members and the parties and, in so doing, the court may,

(a) dispense with any procedural step that it considers unnecessary; and

(b) authorize any special procedural steps, including steps relating to discovery, and any special rules, including rules relating to
admission of evidence and means of proof, that it considers appropriate. 1992, ¢. 6, s. 25 (3).

Time limits for making claims
(4) The court shall set a reasonable time within which individual class members may make claims under this section. 1992, ¢. 6, s. 25 (4).
Idem

(5) A class member who fails to make a claim within the time set under subsection (4) may not later make a claim under this section
except with leave of the court. 1992, c. 6, 5. 25 (5).

Extension of time

(6) Subsection 24 (9) applies with necessary modifications to a decision whether to give leave under subsection (5). 1992, c. 6, s. 25 (6).
Determination under cl. (1) (c) deemed court order

(7) A determination under clause (1) (c) is deemed to be an order of the court. 1992, ¢. 6, s. 25 (7).

Judgment distribution

26 (1) The court may direct any means of distribution of amounts awarded under section 24 or 25 that it considers appropriate. 1992, ¢. 6,
5. 26 (1).

Idem
(2) In giving directions under subsection (1), the court may order that,

(a) the defendant distribute directly to class members the amount of monetary relief to which each class member is entitled by any
means authorized by the court, including abatement and credit;

7
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(b) the defendant pay into court or some other appropriate depository the total amount of the defendant’s liability to the class until
further order of the court; and

(¢) any person other than the defendant distribute directly to class members the amount of monetary relief to which each member is
entitled by any means authorized by the court. 1992, ¢. 6, s. 26 (2).

Idem

(3) In deciding whether to make an order under clause (2) (a), the court shall consider whether distribution by the defendant is the most
practical way of distributing the award for any reason, including the fact that the amount of monetary relief to which each class member is
entitled can be determined from the records of the defendant. 1992, c. 6, s. 26 (3).

Idem

(4) The court may order that all or a part of an award under section 24 that has not been distributed within a time set by the court be
applied in any manner that may reasonably be expected to benefit class members, even though the order does not provide for monetary
relief to individual class members, if the court is satisfied that a reasonable number of class members who would not otherwise receive
monetary relief would benefit from the order. 1992, c. 6, s. 26 (4).

Idem

(5) The court may make an order under subsection (4) whether or not all class members can be identified or all of their shares can be
exactly determined. 1992, c. 6, s. 26 (5).

Idem
(6) The court may make an order under subsection (4) even if the order would benefit,

(a) persons who are not class members; or

(b) persons who may otherwise receive monetary relief as a result of the class proceeding. 1992, c. 6, s. 26 (6).
Supervisory role of the court

(7) The court shall supervise the execution of judgments and the distribution of awards under section 24 or 25 and may stay the whole or
any part of an execution or distribution for a reasonable period on such terms as it considers appropriate. 1992, c. 6, s. 26 (7).

Payment of awards
(8) The court may order that an award made under section 24 or 25 be paid,

(a) inalump sum, forthwith or within a time set by the court; or

(b) in instalments, on such terms as the court considers appropriate. 1992, c. 6, s. 26 (8).
Costs of distribution

(9) The court may order that the costs of distribution of an award under section 24 or 25, including the costs of notice associated with the
distribution and the fees payable to a person administering the distribution, be paid out of the proceeds of the judgment or may make such
other order as it considers appropriate. 1992, c. 6, s. 26 (9).

Return of unclaimed amounts

(10) Any part of an award for division among individual class members that remains unclaimed or otherwise undistributed after a time set
by the court shall be returned to the party against whom the award was made, without further order of the court. 1992, c. 6, s. 26 (10).

Judgment on common issues
27 (1) Ajudgment on common issues of a class or subclass shall,
(a) setout the common issues;
(b) name or describe the class or subclass members;
(c) state the nature of the claims or defences asserted on behalf of the class or subclass; and
(d) specify the relief granted. 1992, ¢. 6, s. 27 (1).
Effect of judgment on common issues
(2) Ajudgment on common issues of a class or subclass does not bind,
(a) aperson who has opted out of the class proceeding; or

(b) a party to the class proceeding in any subsequent proceeding between the party and a person mentioned in clause (a). 1992, c. 6,
s.27(2).

Idem

(3) Ajudgment on common issues of a class or subclass binds every class member who has not opted out of the class proceeding, but only
to the extent that the judgment determines common issues that,

(a) are set out in the certification order;
(b) relate to claims or defences described in the certification order; and

(c) relate to relief sought by or from the class or subclass as stated in the certification order. 1992, ¢. 6, s. 27 (3).
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Limitations

28 (1) Subject to subsection (2), any limitation period applicable to a cause of action asserted in a class proceeding is suspended in favour
of a class member on the commencement of the class proceeding and resumes running against the class member when,

(a) the member opts out of the class proceeding;

(b) an amendment that has the effect of excluding the member from the class is made to the certification order;

(¢) adecertification order is made under section 10,

(d) the class proceeding is dismissed without an adjudication on the merits;

(e) the class proceeding is abandoned or discontinued with the approval of the court; or

(f) the class proceeding is settled with the approval of the court, unless the settlement provides otherwise. 1992, c. 6, s. 28 (1).
Idem

(2) Where there is a right of appeal in respect of an event described in clauses (1) (a) to (f), the limitation period resumes running as soon
as the time for appeal has expired without an appeal being commenced or as soon as any appeal has been finally disposed of. 1992, c. 6,
s. 28 (2).

Discontinuance, abandonment and settlement

29 (1) A proceeding commenced under this Act and a proceeding certified as a class proceeding under this Act may be discontinued or
abandoned only with the approval of the court, on such terms as the court considers appropriate. 1992, c. 6, s. 29 (1).

Settlement without court approval not binding

(2) Asettlement of a class proceeding is not binding unless approved by the court. 1992, c. 6, s. 29 (2).

Effect of settlement

(3) Asettlement of a class proceeding that is approved by the court binds all class members. 1992, c. 6, s. 29 (3).
Notice: dismissal, discontinuance, abandonment or settlement

(4) In dismissing a proceeding for delay or in approving a discontinuance, abandonment or settlement, the court shall consider whether
notice should be given under section 19 and whether any notice should include,

(a) an account of the conduct of the proceeding;

(b) a statement of the result of the proceeding, and

(c¢) adescription of any plan for distributing settlement funds. 1992, c. 6, s. 29 (4).
Appeals
Appeals: refusals to certify and decertification orders

30 (1) A party may appeal to the Divisional Court from an order refusing to certify a proceeding as a class proceeding and from an order
decertifying a proceeding. 1992, c. 6, s. 30 (1).

Appeals: certification orders

(2) A party may appeal to the Divisional Court from an order certifying a proceeding as a class proceeding, with leave of the Superior
Court of Justice as provided in the rules of court. 1992, c. 6, s. 30 (2); 2006, c. 19, Sched. C, s. 1 (1).

Appeals: judgments on common issues and aggregate awards

(3) A party may appeal to the Court of Appeal from a judgment on common issues and from an order under section 24, other than an order
that determines individual claims made by class members. 1992, ¢. 6, s. 30 (3).

Appeals by class members on behalf of the class

(4) If a representative party does not appeal or seek leave to appeal as permitted by subsection (1) or (2), or if a representative party
abandons an appeal under subsection (1) or (2), any class member may make a motion to the court for leave to act as the representative
party for the purposes of the relevant subsection. 1992, ¢. 6, s. 30 (4).

Idem

(5) If a representative party does not appeal as permitted by subsection (3), or if a representative party abandons an appeal under
subsection (3), any class member may make a motion to the Court of Appeal for leave to act as the representative party for the purposes of
subsection (3). 1992, c. 6, s. 30 (5).

Appeals: individual awards

(6) A class member may appeal to the Divisional Court from an order under section 24 or 25 determining an individual claim made by the
member and awarding more than $3,000 to the member. 1992, ¢. 6, s. 30 (6).

Idem

(7) A representative plaintiff may appeal to the Divisional Court from an order under section 24 determining an individual claim made by
a class member and awarding more than $3,000 to the member. 1992, c. 6, s. 30 (7).

Idem
(8) A defendant may appeal to the Divisional Court from an order under section 25 determining an individual claim made by a class
member and awarding more than $3,000 to the member. 1992, c. 6, s. 30 (8).

9
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Idem

(9) With leave of the Superior Court of Justice as provided in the rules of court, a class member may appeal to the Divisional Court from
an order under section 24 or 25,

(a) determining an individual claim made by the member and awarding $3,000 or less to the member; or
(b) dismissing an individual claim made by the member for monetary relief. 1992, c. 6, s. 30 (9); 2006, c. 19, Sched. C, s. 1 (1).
Idem

(10) With leave of the Superior Court of Justice as provided in the rules of court, a representative plaintiff may appeal to the Divisional
Court from an order under section 24,

(a) determining an individual claim made by a class member and awarding $3,000 or less to the member; or
(b) dismissing an individual claim made by a class member for monetary relief. 1992, c. 6, s. 30 (10); 2006, c. 19, Sched. C, s. 1 (1).
Idem

(11) With leave of the Superior Court of Justice as provided in the rules of court, a defendant may appeal to the Divisional Court from an
order under section 25,

(a) determining an individual claim made by a class member and awarding $3,000 or less to the member; or

(b) dismissing an individual claim made by a class member for monetary relief. 1992, c. 6, s. 30 (11); 2006, c. 19, Sched. C, s. 1 (1).
Section Amendments with date in force (d/m/y)
2006, ¢. 19, Sched. C, s. 1 (1) - 22/06/2006
Costs

31 (1) In exercising its discretion with respect to costs under subsection 131 (1) of the Courts of Justice Act, the court may consider
whether the class proceeding was a test case, raised a novel point of law or involved a matter of public interest. 1992, c. 6, s. 31 (1).

Liability of class members for costs

(2) Class members, other than the representative party, are not liable for costs except with respect to the determination of their own
individual claims. 1992, c. 6, s. 31 (2).

Small claims

(3) Where an individual claim under section 24 or 25 is within the monetary jurisdiction of the Small Claims Court where the class
proceeding was commenced, costs related to the claim shall be assessed as if the claim had been determined by the Small Claims Court.
1992, ¢. 6,5.31 (3).

Fees and disbursements

32 (1) An agreement respecting fees and disbursements between a solicitor and a representative party shall be in writing and shall,
(a) state the terms under which fees and disbursements shall be paid;
(b) give an estimate of the expected fee, whether contingent on success in the class proceeding or not; and
(c) state the method by which payment is to be made, whether by lump sum, salary or otherwise. 1992, ¢. 6, s. 32 (1).

Court to approve agreements

(2) An agreement respecting fees and disbursements between a solicitor and a representative party is not enforceable unless approved by
the court, on the motion of the solicitor. 1992, c. 6, s. 32 (2).

Priority of amounts owed under approved agreement
(3) Amounts owing under an enforceable agreement are a first charge on any settlement funds or monetary award. 1992, c. 6, s. 32 (3).
Determination of fees where agreement not approved
(4) If an agreement is not approved by the court, the court may,
(a) determine the amount owing to the solicitor in respect of fees and disbursements;
(b) direct a reference under the rules of court to determine the amount owing; or
(c) direct that the amount owing be determined in any other manner. 1992, ¢. 6, s. 32 (4).
Agreements for payment only in the event of success

33 (1) Despite the Solicitors Act and 4n Act Respecting Champerty, being chapter 327 of Revised Statutes of Ontario, 1897, a solicitor and
a representative party may enter into a written agreement providing for payment of fees and disbursements only in the event of success ina
class proceeding. 1992, ¢. 6, s. 33 (1).

Interpretation: success in a proceeding

(2) For the purpose of subsection (1), success in a class proceeding includes,
(a) ajudgment on common issues in favour of some or all class members; and
(b) a settlement that benefits one or more class members. 1992, ¢. 6, s. 33 (2).

10
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Definitions

(3) For the purposes of subsections (4) to (7),

“base fee” means the result of multiplying the total number of hours worked by an hourly rate; (“honoraires de base™)
“multiplier” means a multiple to be applied to a base fee. (“multiplicateur”) 1992, c. 6, s. 33 (3).

Agreements to increase fees by a multiplier

(4) An agreement under subsection (1) may permit the solicitor to make a motion to the court to have his or her fees increased by a
multiplier. 1992, c. 6, s. 33 (4).

Motion to increase fee by a multiplier
(5) A motion under subsection (4) shall be heard by a judge who has,
(a) given judgment on common issues in favour of some or all class members; or
(b) approved a settlement that benefits any class member. 1992, c. 6, s. 33 (5).
Idem

(6) Where the judge referred to in subsection (5) is unavailable for any reason, the regional senior judge shall assign another judge of the
court for the purpose. 1992, c. 6, s. 33 (6).

Idem
(7) On the motion of a solicitor who has entered into an agreement under subsection (4), the court,
(a) shall determine the amount of the solicitor’s base fee;

(b) may apply a multiplier to the base fee that results in fair and reasonable compensation to the solicitor for the risk incurred in
undertaking and continuing the proceeding under an agreement for payment only in the event of success; and

(c) shall determine the amount of disbursements to which the solicitor is entitled, including interest calculated on the disbursements
incurred, as totalled at the end of each six-month period following the date of the agreement. 1992, c. 6, s. 33 (7).

Idem
(8) In making a determination under clause (7) (a), the court shall allow only a reasonable fee. 1992, c. 6, s. 33 (8).
Idem

(9) In making a determination under clause (7) (b), the court may consider the manner in which the solicitor conducted the proceeding.
1992, ¢. 6, 5. 33 (9).

Motions
34 (1) The same judge shall hear all motions before the trial of the common issues. 1992, c. 6, s. 34 (1).
Idem

(2) Where a judge who has heard motions under subsection (1) becomes unavailable for any reason, the regional senior judge shall assign
another judge of the court for the purpose. 1992, ¢. 6, s. 34 (2).

Idem

(3) Unless the parties agree otherwise, a judge who hears motions under subsection (1) or (2) shall not preside at the trial of the common
issues. 1992, c. 6, s. 34 (3).

Rules of court

35 The rules of court apply to class proceedings. 1992, c. 6, s. 35.

Crown bound

36 This Act binds the Crown. 1992, ¢. 6, s. 36.

Application of Act

37 This Act does not apply to,
(a) a proceeding that may be brought in a representative capacity under another Act;
(b) aproceeding required by law to be brought in a representative capacity; and
(¢) aproceeding commenced before this Act comes into force. 1992, ¢. 6, s. 37.

38 OMITTED (PROVIDES FOR COMING INTO FORCE OF PROVISIONS OF THIS ACT). 1992, ¢. 6, s. 38.

39 OMITTED (ENACTS SHORT TITLE OF THIS ACT). 1992, ¢. 6, s. 39.

Frangais

Back to top
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Action de groupe

Article 1
[Définir le champ d’application de I’action de groupe et déterminer ses conditions d’exercice]

L. — Dans le titre II du livre IV du code de la consommation, il est créé un chapitre III comportant 18
articles ainsi rédigés :

« Chapitre IIT
« Action de groupe
« Section 1
« Champ d’application de Uaction de groupe et qualité pour agir

«Art. L. 423-1. — Une association de défense des consommateurs, représentative au niveau national et
agréée au titre de 1’article L. 411-1, peut agir devant une juridiction civile afin d’obtenir la réparation
des préjudices individuels subis par un groupe de consommateurs, placés dans une situation identique
ou similaire, et causés par un méme professionnel, du fait de manquements a ses obligations 1€gales ou
contractuelles, a ’occasion de la vente de biens ou de la fourniture de services, ou du fait de pratiques
anticoncurrentielles au sens du titre II du livre IV du code de commerce ou des articles 101 et 102 du
Traité sur le fonctionnement de 1'Union européenne.

«Seule la réparation des préjudices matéricls subis par des consommateurs résultant d’une des causes
visées a ’alinéa 1% peut étre poursuivie par cette action, a I’exclusion de ceux résultant d’un dommage
corporel.

«Art. L. 423-2. — L’action de groupe est introduite selon des modalités fixées par décret en Conseil
d’Etat.

« Section 2
« Le jugement sur la responsabilité
«Art. L. 423-3. — Le juge constate que les conditions visées a I’article L. 423-1 sont réunies et statue
sur la responsabilité du professionnel. Il définit le groupe des consommateurs a 1'égard desquels la
responsabilité du professionnel est engagée, en fixant les criteres de rattachement au groupe.

«Le juge détermine le montant des préjudices ou tous les éléments permettant 1’évaluation de ceux-ci.

«Le juge ordonne, aux frais du professionnel les mesures nécessaires pour informer, par tous moyens
appropriés, les consommateurs susceptibles d’appartenir au groupe, de la décision rendue.

«Les mesures de publicité du jugement ne peuvent étre mises en ceuvre avant que les délais de recours
ordinaires et pour former un pourvoi en cassation ne soient expirés.

«Le juge fixe les délais et modalités selon lesquels les consommateurs pourront adhérer au groupe et
obtenir réparation de leur préjudice, soit directement aupres du professionnel dont la responsabilité est
établie, soit par ’'intermédiaire de ’association. Dans cette derni¢re hypothese, 1’adhésion au groupe
vaut mandat aux fins d’indemnisation au profit de 1’association et le juge peut condamner le
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professionnel au paiement d’une provision a valoir sur les frais exposés par 1’association a l'occasion
de la présente action.

« Art. L. 423-5. — Lorsque le montant des préjudices individuels subis par chaque consommateur est
identique et que le nombre de ces consommateurs est connu, le juge peut selon le cas :

«1° Condamner, a la demande de ’association, le professionnel a payer a cette derniere une somme
correspondant au montant total des préjudices individuels, a charge pour elle de répartir cette somme
entre les consommateurs qui en font la demande dans le délai qu’il fixe. Ce jugement est publié¢ dans
les conditions prévues a 1’article L. 423-3, alinéas 3 et 4. A I’issue du délai fixé par le juge pour la
répartition des sommes entre les mains des consommateurs qui en auront fait la demande aupres de
l'association, celle-ci restitue au professionnel les sommes non réclamées.

«?2° Prévoir, si les consommateurs sont identifiés et aprés avoir statué sur la responsabilité du
professionnel, fixé les criteres de rattachement au groupe et le montant des préjudices, que le
professionnel indemnisera directement et individuellement, dans un délai déterminé, les
consommateurs Iésés, selon les modalités qu’il fixe. En cas d’inexécution par le professionnel dans le
délai fixé, 1’association saisit le juge aux fins de fixer les délais et modalités selon lesquels les
consommateurs pourront adhérer au groupe et obtenir réparation de leur préjudice. En ce cas, le
jugement est publié dans les conditions prévues a I’article L. 423-3, alinéas 3 et 4. Elle peut également
le saisir aux fins de faire application des dispositions du 1° du présent article.

«Pour la mise en ceuvre du présent article, le juge condamne, le cas échéant, le professionnel au
paiement d’une provision a valoir sur les frais exposés par 1’association.

«Un décret en Conseil d’Etat fixe les conditions d’application de la présente section.
« Section 3
« Liquidation des préjudices

«Art. L. 423-6. — Le professionnel procede a I’indemnisation individuelle des préjudices subis par
chaque consommateur dans les conditions et limites fixées par le jugement visé a I’article L. 423-3.

«Art. L. 423-7. — Le juge ayant statué sur la responsabilité tranche les difficultés qui s’élevent a
I’occasion de la phase de liquidation des préjudices.

«1l statue sur toutes les demandes d’indemnisation auxquelles le professionnel n’aura pas fait droit
dans un méme jugement.

«Art. L. 423-8. — L’association requérante représente les consommateurs qui n’ont pas été indemnisés
par le professionnel aux fins de I’exécution forcée des jugements visés aux articles 1..423-5 et L. 423-
7, alinéa 2.

« Section 4

« Médiation

«Art. L. 423-9. — L association requérante peut participer a une médiation afin d’obtenir la réparation
des préjudices individuels visés a I’article L. 423-1.
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«Art. L. 423-10. — Tout accord négocié au nom du groupe est soumis a I'homologation du juge, qui
vérifie qu'il est conforme aux intéréts des consommateurs susceptibles d'y appartenir, dans des
conditions fixées par décret en Conseil d’Etat.

«Le juge peut prévoir les mesures de publicité nécessaires pour informer les consommateurs de
I’existence de 1’accord ainsi homologué.

« Section 5
« Action de groupe intervenant dans le domaine de la concurrence

«Art. L. 423-11. — Lorsque les manquements reprochés au professionnel par les requérants portent sur
le respect des regles définies au titre IT du livre IV du code de commerce ou des articles 101 et 102 du
Traité sur le fonctionnement de 1'Union européenne, I’action visée a article L. 423-1 ne pourra étre
engagée devant le juge que sur le fondement d’une décision de sanction de ces manquements, non
susceptible de recours et prononcée par les autorités ou juridictions nationales ou communautaires
compétentes a I’encontre du professionnel, et ce dans le délai de 5 ans.

«Art. L. 423-12. — Dans ce cas, les manquements du professionnel seront réputés établis pour
I’application de I’article L. 423-3.

« Section 6
« Dispositions générales

«Art. L. 423-13. — L'action visée a I’article L. 423-1 suspend la prescription des actions individuelles
en réparation des préjudices résultant des manquements constatés par le jugement prévu a 1’article L.
423-3.

«Le délai de prescription recommence a courir, pour une durée qui ne peut étre inférieure a 6 mois, a
compter du jour, selon le cas, ou le jugement rendu conformément a I’article L. 423-3 n’est plus
susceptible de recours ordinaire ou de pourvoi en cassation ou de ’homologation prévue a 1’article L.
423-10.

«Art. L. 423-14. —La décision visée a 1’article L 423-3 et celle résultant de ’application de ’article L.
423-10 ont également autorité de la chose jugée a 1’égard de chacun des membres du groupe dont le
préjudice a été réparé au terme de la procédure.

«Art. L. 423-15. — L’adhésion au groupe ne fait pas obstacle au droit d'agir selon les voies de droit
commun pour obtenir la réparation des préjudices n'entrant pas dans son champ d'application.

«Art. L. 423-16. — N’est pas recevable ’action prévue a Particle L. 423-1 visant les mémes faits et les
mémes manquements reprochés a un méme professionnel, que ceux ayant fait ’objet d’une action de
groupe précédemment jugée.

«Art. L. 423-17. — Toute association de défense des consommateurs, représentative au niveau national
et agréée au titre de 1article L. 411-1 peut demander au juge, a compter de la saisine de celui-ci de
Iaction prévue a Iarticle L. 423-1, sa subrogation dans les droits de 1’association requérante, en cas de
désistement de celle-ci, de négligence, de fraude, de collusion ou toute autre cause de retard qui lui est
imputable.

«Art. L. 423-18. — Est réputée non &crite toute clause tendant a interdire par avance a une personne de
participer a une action de groupe. »
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II. — Auw titre IT du livre IV du code de la consommation, il est créé un chapitre IV ainsi rédigé :
« Chapitre IV
« Dispositions relatives a I’ outre-mer
«Art. L. 423-19. — Le chapitre III du présent titre est applicable dans les iles Wallis et Futuna. »
Article 2
[Action de groupe — Adaptation du code de I’organisation judiciaire. Applicabilité outre-mer]

I — La sous-section 2 de la section 1 du chapitre I* du titre I du livre II du code de l'organisation
judiciaire est complétée par un article L. 211-15 ainsi rédigé :

«Art. L. 211-15. — Des tribunaux de grande instance spécialement désignés connaissent des actions de
groupe définies au chapitre III du titre II du livre IV du code de la consommation. »

II. — A Particle L. 532-2 du méme code, les mots « et L. 211-14 » sont remplacés par les mots «, L.
211-14 et L. 211-15 ».

III. — L’action exercée sur le fondement de ’article L. 423-1 du code de la consommation ne peut étre
introduite pour la réparation des préjudices causés par des manquements aux dispositions du titre II du
livre IV du code de commerce ou aux articles 101 et 102 du Traité sur le fonctionnement de 1'Union
européenne ayant fait I’objet d’une décision de condamnation devenue définitive avant ’entrée en
vigueur de la présente loi.

IV. —Le III du présent article est applicable dans les iles Wallis et Futuna.
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