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Abstract

The objectives of this independent study were (1) to investigate the
background, concepts, and theories about sexual offenses in a relationship of
individuals that are the causes that increase the degree of liability or culpability, from
Thai law International law and the law of the United Kingdom, the United States of
America, the Federal Republic of Germany and the French Republic (2) to study legal
measures and the proportionality of punishment imposed on relevant individuals, and
definition and stipulation of legal punishment under Thai law and international law,
(3) to make a comparative study and analyze legal measures associated with definition
and stipulation of legal punishment under Thai law and international law and (4) to
offer a guideline for law amendment to the definition to be compliant with current
status of problems.

The study was conducted on the basis of a qualitative documentary
research. Relevant data were collected from books, articles, journals, academic
documents, research studies, theses, and information on the internet in Thai and
English. Qualitative data analysis was conducted based on the data obtained from the
documentary research mentioned earlier so as to prepare suggestions accordingly.

The study results revealed that (1) the provisions of the law did not contain
a definition that covers characteristics of a sex offender having intimate relationship
and using that special relationship to commit a sexual offense, (2) the provisions of
the law did not contain a specific definition in case a sex offender is a stepfather or
stepmother as it is a characteristic of a case caused by an intimate person and occurs
several times, (3) the provision under Thai Penal Code Article 285 should be amended
by determining the status of parents who shall be imposed a higher degree of
punishment by law and the actual situation, (4) the provision under Thai Penal Code
Article 1 should be amended by providing additional definition or explanation for a
sex offense committed by an intimate person.

Keywords: Aggravating circumstance, Sex offender
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2003, Part 1 Sexual Offences Section 27 Family relationships7liﬂﬂﬂﬂmﬁuﬁjuﬁlﬁ HNeD

" Sexual Offences Act 2003, Part 1 Sexual Offences-Rape
(1) A person (A) commits an offence if- (a) he intentionally penetrates the vagina, anus or mouth of
another person (B) with his penis, (b) B does not consent to the penetration, and (c) A does not reasonably believe
that B consents. (2) Whether a belief is reasonable is to be determined having regard to all the circumstances,
including any steps A has taken to ascertain whether B consents. (3) Sections 75 and 76 apply to an offence under
this section. (4) A person guilty of an offence under this section is liable, on conviction on indictment, to
imprisonment for life.
"' Sexual Offences Act 2003, Part 1 Sexual Offences Section : 27 Family relationships
(1) The relation of one person (A) to another (B) is within this section if—
(a) it is within any of subsections (2) to (4), or
(b) it would be within one of those subsections but for section 67 of the Adoption and Children
Act 2002 (c. 38) (status conferred by adoption).
(2) The relation of A to B is within this subsection if-
(a) one of them is the other's parent, grandparent, brother, sister, half-brother, half-sister, aunt or
uncle, or
(b) A is or has been B's foster parent.
(3) The relation of A to B is within this subsection if A and B live or have lived in the same household,
or A is or has been regularly involved in caring for, training, supervising or being in sole charge of B, and—
(a) one of them is or has been the other's step-parent,
(b) A and B are cousins,
(c) one of them is or has been the other's stepbrother or stepsister, or
(d) the parent or present or former foster parent of one of them is or has been the other's foster parent.
(4) The relation of A to B is within this subsection if—
(a) A and B live in the same household, and
(b) A is regularly involved in caring for, training, supervising or being in sole charge of B.
(5) For the purposes of this section—
(a) “aunt” means the sister or half-sister of a person's parent, and “uncle”has a corresponding

meaning;
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(b) “cousin” means the child of an aunt or uncle;
(c) aperson is a child's foster parent if—
(1) he is a person with whom the child has been placed under section 22C of the Children
Act 1989 in a placement falling within subsection (6)(a) or (b) of that section (placement with local authority
foster parent),
(ia) he is a person with whom the child has been placed under section 59(1)(a) of that Act
(placement by voluntary organisation),]
(ib) he is a person with whom the child has been placed under section 810f the Social
Services and Well-being (Wales) Act 2014 in a placement falling within subsection (6)(a) or (b) of that section
(placement with a local authority foster parent),]
(ii) he fosters the child privately, within the meaning given by section 66(1)(b) of that Act;
(d) a person is another’s partner (whether they are of different sexes or the same sex) if they live
together as partners in an ending family relationship;
(e) “step-parent” includes a parent’s partner and “stepbrother” and “stepsister” include the child

Of a parent’s partner.
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7 Sexual Offences Act 2003, Part 1 Sexual Offences 27 Family relationships
(6) This subsection applies where the touching involved—
(a) penetration of B's anus or vagina with a part of A's body or anything else,
(b) penetration of B's mouth with A's penis,
(c) penetration of A's anus or vagina with a part of B's body, or

(d) penetration of A's mouth with B's penis.
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* Sexual Offences Act 2003, 25Sexual activity with a child family member
(1) A person (A) commits an offence if-
(a) he intentionally touches another person (B),
(b) the touching is sexual,
(c) the relation of A to B is within section 27,
(d) A knows or could reasonably be expected to know that this relation to B is of a description
falling within that section, and
(e) either-
(1) Bisunder 18 and A does not reasonably believe that B is 18 or over, or

(ii) B is under 13.
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7 Sexual Offences Act 2003,26 Inciting a child family member to engage in sexual activity
(1) A person (A) commits an offence if—
(a) he intentionally incites another person (B) to touch, or allow himself to be touched by, A,
(b) the touching is sexual,
(c) the relation of A to B is within section 27,
(d) A knows or could reasonably be expected to know that his relation to B is of a description
falling within that section, and
(e) either—
(i) B is under 18 and A does not reasonably believe that B is 18 or over, or
(i) B is under 13.

(2) Where in proceedings for an offence under this section it is proved that the other person was
under 18, the defendant is to be taken not to have reasonably believed that that person was 18 or over unless
sufficient evidence is adduced to raise an issue as to whether he reasonably believed it.

(3) Where in proceedings for an offence under this section it is proved that the relation of the
defendant to the other person was of a description falling within section 27, it is to be taken that the defendant
knew or could reasonably have been expected to know that his relation to the other person was of that
description unless sufficient evidence is adduced to raise an issue as to whether he knew or could reasonably

have been expected to know that it was.
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(4) A person guilty of an offence under this section, if he was aged 18 or over at the time of the offence,
is liable—
(a) where subsection (6) applies, on conviction on indictment to imprisonment for a term not
exceeding 14 years;
(b) in any other case—
(i) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not
exceeding the statutory maximum or both;
(ii) on conviction on indictment, to imprisonment for a term not exceeding 14 years.
(5) Unless subsection (4) applies, a person guilty of an offence under this section is liable—
(a) on summary conviction, to imprisonment for a term not exceeding 6 months or a fine not
exceeding the statutory maximum or both;
(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years.
(6) This subsection applies where the touching to which the incitement related involved—
(a) penetration of B's anus or vagina with a part of A's body or anything else,
(b) penetration of B's mouth with A's penis,
(c) penetration of A's anus or vagina with a part of B's body, or
(d) penetration of A's mouth with B's penis.
728 Sections 25 and 26: [F4exception for spouses and civil partners]
(1) Conduct by a person (A) which would otherwise be an offence under section 25 or 26 against
another person (B) is not an offence under that section if at the time—
(a) Bis 16 or over, and
(b) A and B are lawfully married [ F5or civil partners of each other].
(2) In proceedings for such an offence it is for the defendant to prove that A and B [ Féwere at the

time lawfully married or civil partners of each other].
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7 Section 213.1. Rape and Related Offenses
1. Rape. A male who has sexual intercourse with a female not his wife is guilty of rape if:
(a) he compels her to submit by force or by threat of imminent death, serious bodily injury,

extreme pain or kidnapping, to be inflicted on anyone; or
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(b) he has substantially impaired her power to appraise or control her conduct by administering or
employing without her knowledge drugs, intoxicants or other means for the purpose of preventing resistance; or

(c) the female is unconscious; or

(d) the female is less than 10 years old.

Rape is a felony of the second degree unless (i) in the course thereof the actor inflicts serious bodily
injury upon anyone, or (ii) the victim was not a voluntary social companion of the actor upon the occasion of the
crime and had not previously permitted him sexual liberties, in which cases the offense is a felony of the first

degree.
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""" the criminal code Illinois 2012 , chapter 720 criminal offenses Aggravated criminal sexual abuse.
(A) A person commits sexual abuse, aggravated criminal is someone who commits a sexual crime
and any of the circumstances, the following (i) during the offense, or (ii) for the purposes of paragraph. (7), which
are part of the same course of conduct as the offense.
(1) The person uses or threatens to use. Dangerous weapon or any object fashioned or used in a

manner that leads the victim, under the circumstances, there is reason to believe that the object is a dangerous

weapon;
(2) A person who causes bodily harm to the victim.
(3) The victim is 60 years of age or older;
(4) The victim is physically disabled,;
(5) aperson who acts in a way that threatens or. Endanger the life of the victim or any the person.
(6) A person commits criminal sexual abuse. During the act or an attempt to commit any other
crime; Or

(7) The sender (by injection, inhalation. Ingestation, transfer of possession, or any the
means) any controlled substance other than medical purposes victim without the victim’s consent or by threat or
deception.
(B) A person commits aggravated criminal sexual abuse if that person commits sexual conduct

with a victim who is under 18 years of age and the person is a family member.
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7 Section 173 Sexual intercourse between relatives

(1) Whoever has sexual intercourse with a descendant by blood incurs a penalty of imprisonment for
a term not exceeding three years or a fine.

(2) Whoever has sexual intercourse with a blood relative in the ascending line incurs a penalty of
imprisonment for a term not exceeding two years or a fine; this also applies if the familial relationship has ceased
to exist. Natural siblings who have sexual intercourse with each other incur the same penalty.

(3) Descendants and siblings do not incur a penalty under this provision if they were under 18 years
of age at the time of the act.

™ German Criminal Code, Section 173 Incest

(1) Whosoever performs an act of sexual intercourse with a consanguine descendant shall be liable
to imprisonment not exceeding three years or a fine.

(2) Whosoever performs an act of sexual intercourse with a consanguine relative in an ascending
line shall be liable to imprisonment not exceeding two years or a fine; this shall also apply if the relationship as
arelative has ceased to exist. Consanguine siblings who perform an act of sexual intercourse with each other
shall incur the same penalty.

(3) Descendants and siblings shall not be liable pursuant to this provision if they were not yet

eighteen years of age at the time of the act.
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" Section 174 Abuse of position of trust

(1) Whosoever engages in sexual activity

1. with a person under sixteen years of age who is entrusted to him for upbringing, education
or care;

2. with a person under eighteen years of age who is entrusted to him for upbringing, education
or care or who is his subordinate within an employment or a work relationship, by abusing the dependence
associated with the upbringing, educational, care, employment or work relationship; or

3. with his biological or adopted child not yet eighteen years of age, or allows them to engage in
sexual activities with himself, shall be liable to imprisonment from three months to five years.

(2) Whosoever, under the conditions of subsection (1) Nos 1 to 3 above

1. engages in sexual activity in the presence of the person; or

2. induces the person to engage in sexual activity in his presence, in order to obtain sexual
gratification for himself or the person shall be liable to imprisonment not exceeding three years or a fine.

(3) The attempt shall be punishable.
(4) In cases under subsection (1) No 1 above, or subsection (2) above in conjunction with subsection
(1) No 1, the court may order a discharge under this provision if taking into consideration the conduct of the

person the harm of the offence is of a minor nature.



80

Y & A9y Yy Yo a a 1 Y
2) n1ﬂ“lsmmm@u‘lmm‘lﬂﬂmﬂummu TT']ﬂul,ﬂﬂ']Luuﬂ%ﬂiﬁJﬂNLWﬁﬁfJ‘Vi'L!']

A

v 9/9/311 9 v J a A I Yo o =<
‘L!‘Ll ma"lwvmﬂwguummmmumuMﬂﬂﬂﬁﬁwmqmﬁ LWfJaqulﬂi‘]JﬂJﬂ’JHJWQWﬂGl%VIN

U

o (% A g’/ 9 Yo o 1A =Y A [ 3
LWﬁﬁ"l‘Viﬁ‘Uﬂl!L’é]\ﬁ’iiﬂuﬂﬂauuﬂﬂ\‘]llﬂﬁ‘uﬂ'liﬁ%’]'l\‘]j‘l’]‘blmﬂﬂllwmu 31 visedsu

@

{ o 4 o
Uszunangruneorgiinuldluanwusasisusyessuil muuias

o

3 J o a a ' { [l
174 L‘llufnﬁﬂa’l')a\ifnﬁﬂﬁ%ﬂ'lﬂ'J']iJWﬂ‘ﬁ']UﬂﬁZVIWNGI)'fJ‘UW?QLWﬁLlﬂé}‘ﬁﬂgiuﬂQWNﬂua

9
Y

o L { o va o 1 (%
Tagaguszaadlumsiingrine 1§dyaminjafias 1danuduasesdaody 2 dsznsde

Y o

< a3 { '
Uszmsusn Wumslianuduaseslusuwauimsmaunsvoudniogliuldgnsuniu

v o A & 3 yd g ) S AL Az A A ¥ < '
ﬁ]"lﬂﬂdﬂig‘vnﬂﬂllWﬂ“lﬁlﬂﬂ@‘ﬂlﬂﬂﬂ%@]E)QﬂTiL‘]J‘Ll‘V]‘WQ u'ﬂﬂmﬂuﬂmamﬂwnmﬂuagmmﬂu

) Whosoever, under the conditions of subsection (1) Nos 1 to 3 above
1. engages in sexual activity in the presence of the person; or
2. induces the person to engage in sexual incur the same penalty.
(1) Descendants and siblings shall not be liable pursuant to this provision if they were not yet eighteen
years of age at the time of the act.
*! Section 174 Abuse of position of trust
(1) Whosoever engages in sexual activity
1. with a person under sixteen years of age who is entrusted to him for upbringing, education or care;
2. with a person under eighteen years of age who is entrusted to him for upbringing, education or
care or who is his subordinate within an employment or a work relationship, by abusing the dependence associated
with the upbringing, educational, care, employment or work relationship; or
3. with his biological or adopted child not yet eighteen years of age, or allows them to engage in
sexual activities with himself, shall be liable to imprisonment from three months to five years.
(2) Whosoever, under the conditions of subsection (1) Nos 1 to 3 above
1. engages in sexual activity in the presence of the person; or
2.1induces the person to engage in sexual activity in his presence, in order to obtain sexual
gratification for himself or the person shall be liable to imprisonment not exceeding three years or a fine.
(3) The attempt shall be punishable.
(4) In cases under subsection (1) No 1 above, or subsection (2) above in conjunction with subsection
(1) No 1, the court may order a discharge under this provision if taking into consideration the conduct of the
person the harm of the offence is of a minor nature.
*' (2) Whosoever, under the conditions of subsection (1) Nos 1 to 3 above
1. engages in sexual activity in the presence of the person; or activity in this presence, In order to
obtain sexual gratification for himself or the person shall be liable to imprisonment not exceeding three years

or a fine.
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% Section 174b ,Abuse of official position
(1) Whosoever in his capacity as a public official charged with participation in criminal proceedings
or proceedings with the aim of imposing a custodial measure of reputation and incapacitation or detention
imposed by a public authority, by abusing the dependency caused by the proceedings, engages in sexual activity
with the person against whom the proceedings are directed or allows them to engages in sexual activity with
himself shall be liable to imprisonment from three months to five years.
(2) The attempt shall be punishable.
* Section 174c Abuse of a relationship of counselling, treatment or care
(1) Whosoever engages in sexual activity with a person entrusted to him for counselling, treatment
or care because of a mental illness or disability including an addiction, or because of a physical illness or
disability, and abuses the counselling, treatment or care relationship, or allows the person to engage in sexual
activity with himself shall be liable to imprisonment from three months to five years.
(2) Whosoever engages in sexual activity with a person entrusted to him for psychotherapeutic
treatment by abusing the treatment relationship or allows them to engage in sexual activity with himself shall
incur the same penalty.

(3) The attempt shall be punishable.
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* Section 176 Child abuse
(1) Whosoever engages in sexual activity with a person under fourteen years of age (child) or allows
the child to engage in sexual activity with himself shall be liable to imprisonment from six months to ten years.
(2) Whosoever induces a child to engage in sexual activity with a third person or to allow third
persons to engage in sexual activity with the child shall incur the same penalty.
(3) In especially serious cases the penalty shall be imprisonment of not less than one year.
(4) Whosoever

1. engages in sexual activity in the presence of a child,

2. induces the child to engage in sexual activity, unless the act is punishable under subsection
(1) or subsection (2) above;

3. presents a child with written materials (section 11(3)) to induce him to engage in sexual activity
with or in the presence of the offender or a third person or allow the offender or a third person to engage in sexual
activity with him; or

4. presents a child with pornographic illustrations or images, audio recording media with
pornographic content or pornographic speech,shall be liable to imprisonment from three months to five years.

(5) Whosoever supplies or promises to supply a child for an offence under subsections (1) to (4)
above or who agrees with another to commit such an offence shall be liable to imprisonment from three months
to five years.

(6) The attempt shall be punishable; this shall not apply to offences under subsection (4) Nos 3 and

4 and subsection (5) above.
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% Section 176a Aggravated child abuse
(1) The sexual abuse of children under section 176(1) and (2) shall entail a sentence of imprisonment
of not less than one year if the offender was convicted of such an offence by final judgment within the previous
five years.
(2) The sexual abuse of children under section 176(1) and (2) shall entail a sentence of imprisonment
of not less than two years if
1. A person over eighteen years of age performs sexual intercourse or similar sexual acts with the
child which include a penetration of the body, or allows them to be performed on himself by the child;
2. The offence is committed jointly by more than one person; or
3. The offender by the offence places the child in danger of serious injury or substantial

impairment of his physical or emotional development
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¥ Section 177 Sexual assault by use of force or threats; rape
(1) Whosoever coerces another person
1. by force;
2. by threat of imminent danger to life or limb; or
3. by exploiting a situation in which the victim is unprotected and at the mercy of the offender,
to suffer sexual acts by the offender or a third person on their own person or to engage actively in sexual activity
with the offender or a third person, shall be liable to imprisonment of not less than one year.
(2) In especially serious cases the penalty shall be imprisonment of not less than two years.
An especially serious case typically occurs if
1. the offender performs sexual intercourse with the victim or performs similar sexual acts with
the victim, or allows them to be performed on himself by the victim, especially if they degrade the victim or if
they entail penetration of the body (rape); or
2. the offence is committed jointly by more than one person.
(3) The penalty shall be imprisonment of not less than three years if the offender
1. carries a weapon or another dangerous instrument;
2. otherwise carries an instrument or other means for the purpose of preventing or overcoming
the resistance of another person through force or threat of force; or
3. by the offence places the victim in danger of serious injury.
(4) The penalty shall be imprisonment of not less than five years if
1. the offender uses a weapon or another dangerous instrument during the commission of the
offence; or if
2. the offender
(a) seriously physically abuses the victim during the offence; or
(b) by the offence places the victim in danger of death.
(5) In less serious cases under subsection (1) above the penalty shall be imprisonment from six
months to five years, in less serious cases under subsections (3) and (4) above imprisonment from one to ten

years.
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* Section 179 Abuse of persons who are incapable of resistance
(1) Whosoever abuses another person who is incapable of resistance
1. because of a mental illness or disability including an addiction or because of a profound
consciousness disorder; or
2. is physically incapable, and by exploiting the incapability to resist engages in sexual activity
with the person or allows them actively to engage in sexual activity on his person shall be liable to imprisonment
from six months to ten years.

(2) Whosoever abuses a person incapable of resistance (subsection (1) above), by inducing the
person, under exploitation of the incapability of resistance, to engage actively in sexual activity with a third person
or to allow a third person to engage in sexual activity with them, shall incur the same penalty.

(3) In especially serious cases the penalty shall be imprisonment of not less than one year.

(4) The attempt shall be punishable.

(5) The penalty shall be imprisonment of not less than two years if

1. the offender performs sexual intercourse or similar sexual acts with the victim which include
penetration of the body, or allows them to be committed on himself by the victim;

2. the offence is committed jointly by more than one person; or

3. by the offence the offender places the victim in danger of serious injury or substantial
impairment of his physical or emotional development.

(6) In less serious cases under subsection (5) above the penalty shall be imprisonment from one to
ten years.

(7) Section 177(4) No 2 and section 178 shall apply mutatis mutandis.
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