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Independent Study title: The Problem on the Administrative Court’s Review on Administrative Discretion:
A Case Study of the Appointment and Removal Orders to Government Officials
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Abstract

The objective of this independent study are to study the theoretical concept of personnel management,
classification of the personnel management-related lawsuits particularly in case of government officials’ appointment
and removal; to study the power of the Administrative Court in reviewing the exercise of administrative discretion
power in comparison with the Administrative Court of France and the Administrative Court of Germany; and to study
and analyze the decisions of the Supreme Administrative Court in case of the administrative lawsuits relating to the
orders to appoint and to remove government officials from office, particularly in reviewing the administrative discretion
power.

This independent study is a qualitative research by documentary research and study from the relevant
positive laws, ordinances, rules and regulations, including information acquired from academic textbooks, books,
articles, writings, researches or thesis, internet searches, as well as the relevant judgments and orders of the Supreme
Administrative Court.

The finding of the studying result indicated two types of the litigations for reviewing the administrative
discretion on the government official appointment and removal. The types of such litigations have consisted of dispute
lawsuit in relation to the illegal acts issuance of the administrative agencies or the government officers and tortious acts
due to the orders in accordance with Section 9 paragraph one (1) and (3 ) of the Act on Establishment of the
Administrative Court and Administrative Court Procedure, B.E. 2 5 4 2 (1999). The finding indicated that the
Administrative Court has been unable to review in case where the order receiver has failed to take corrective action for
trouble and damage prior to litigation and has failed to enter for review in case of the removal which was an internal
measure. Therefore, the corrective guideline has been suggested that the entry to review in case of the removal which
has been an internal measure should be performed as that in case of the Administrative Court of Germany. It should
determine that the Civil Service Commission shall prescribe the rule of the removal by determining into two types of the
removal consisting of the request-based removal and the governmental benefit-based removal. In this case, the rule shall
be determined that “ in the governmental benefit-based removal, the removal of the government official with the
remaining governmental service period of just 1 year shall be prohibited unless the said government official request-

based removal”.

Keywords: Discretion Review, Administrative Court
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