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Abstract

The objective of this independent research is to study the determination of
the court’s guideline for exercising the discretion on suspension or reduction of fine to
the bailor who breaches the bail bond of the alleged offender or the defendant by
aiming at studying the foreign theoretical concepts and practical guidelines both in the
common law system and the civil law system related to the exercise of the court’s
discretion in the same vein, and seeking for the appropriate measure that may be developed
and improved for application with Thailand as the same standard.

This independent research is a qualitative research using documentary research
method from various sources of data such as explanatory textbook, meaning, concept,
the judgment of the Supreme Court, articles from journals and interview of the opinions
from the judges for awareness of the problems and corrective guidelines of Thai court in
comparison with the laws of France, Germany, England, and United States of America.

The result indicated that according to the authorization to the court for
exercising the discretion on suspension or reduction of fine, the guideline for exercising
the discretion has been determined in wide area, possibly resulting in the different
practical problems, lack of unity and fairness. It has been deemed appropriate from
the guideline found from the study of the author in this thesis and from the interviews
of the judges to determine the framework and condition for exercising the discretion
in suspension or reduction of the court’s fine as well as rules and regulations of the
related court agencies in order to establish the corrective guideline of the occurred
problems. The attempt to track the alleged offender or defendant, the occurred damage to
the overall society, and the respective rate of penalty which is alleged for offence
commitment, should be taken into consideration in suspension or reduction of fine. In
respect to the fine reduction, it should be reduced in proportion such as a half, one-
third, or one-fourth of the bail amount. In the opinion of the author, the latest technological
innovation such as Electronic Monitoring (EM) should be applied for controlling the
alleged offender or defendant. In addition, the principle of the risk assessment should
be applied together with the pre-trial release in accordance with the foreign guideline
to be consistent with the current condition of Thai society. Therefore, the Office of the
Judiciary or the Chief Justice of the Supreme Court should give advices or regulations
for determining the rule framework for exercising the discretion of the courts nationwide
for practice in the same guideline in order to continuously prevent not to cause the
difference and disunion in exercise of the discretion for fairness to the overall society,
and same standardization.

Keywords: Bail Bond, Discretion, Suspension of Fine or Reduction of Fine
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THE FRANCE CODE OF CRIMINAL PROCEDER, Article 141-2

If the person under judicial examination intentionally evades the obligations of the judicial
supervision, the investigating judge may issue an arrest warrant or a summons against him. Under
the conditions provided for in paragraph four of article 137-1, he may also refer the case to the
liberty and custody judge in order to remand the person in custody. Whatever period of
imprisonment the offence in question carries, the liberty and custody judge may issue a committal
order against him with a view to remanding him in custody, subject to the provisions of article
141-3.

If the person evades the obligations of the judicial supervision when he has been sent
before the trial court, the district prosecutor may, except in the situation provided for by article
272-1, refer the case to the liberty and custody judge so that the latter can issue an arrest warrant
or a summons against this person. This judge is also competent to order the remanding of the

person in custody under the provisions of article 135-2

THE GERMAN CODE OF CRIMINAL PROCEDER StPO, Section 115.
[Examination by a Judge]

(1) If the accused is apprehended on the basis of the warrant of arrest, he shall be brought
before the competent judge without delay.

(2) The judge shall examine the accused concerning the subject of the accusation without
delay following the arrest and not later than on the following day.

(3) During the examination, the incriminating circumstances shall be pointed out to the
accused and he shall be informed of his right to reply to the accusation or to remain silent. He
shall be given an opportunity to remove grounds for suspicion and arrest and to present those
facts which speak in his favor.

(4) If remand detention is continued, the accused shall be informed of the right of
complaint as well as of other legal remedies (Section 117 subsections (1) and (2), Section 118

subsections (1) and (2)).
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THE GERMAN CODE OF CRIMINAL PROCEDER StPO, Section 116a.
[Suspension on Bail]

(1) Bail shall be furnished by depositing cash or securities, by pledging property or in the
form of surety by suitable persons.

(2) The judge shall determine the amount and type of bail at his discretion.

(3) The accused who applies for the suspension of execution of the warrant of arrest upon
furnishing bail and who does not reside within the territorial scope of this statute shall be obliged
to authorize a person residing in the district of the competent court to receive service on his

behalf.

THE GERMAN CODE OF CRIMINAL PROCEDER StPO, Section 116.
[Suspension of Execution of the Warrant of Arrest]

(1) The judge shall suspend execution of a warrant of arrest which had been issued only
for risk of flight if less incisive measures sufficiently substantiate the expectation that the purpose
of remand detention can be achieved thereby. In particular, the following measures may be
considered:

1. an instruction to report at certain times to the office of the judge, the prosecuting
authority, or to a specific office to be designated by them;

2. an instruction not to leave his place of residence, or wherever he happens to be, or
a certain area, without permission of the judge or the prosecuting authority;

3. an instruction not to leave his private premises except under the supervision of a
designated person;

4. the furnishing of an adequate security by the accused or another person.

(2) The judge may also suspend execution of a warrant of arrest which is justified for risk of
tampering with evidence, if less incisive measures sufficiently substantiate the expectation that
they will considerably reduce the risk of tampering with evidence. In particular, an instruction not
to have contact with co-accused, witnesses, or experts may be considered.

(3) The judge may suspend execution of a warrant of arrest issued in accordance with
Section 1 1 2 a provided there is sufficient substantiation of the expectation that the accused will

comply with certain instructions and that the purpose of detention will be achieved thereby.
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(4) In the cases of subsections (1) to (3), the judge shall order execution of the warrant of
arrest if:
1. the accused grossly violates the duties and restrictions imposed upon him;
2 . the accused makes preparations for flight, remains absent without sufficient
excuse upon proper summons to appear, or shows in any other manner that the trust reposed in
him was not justified; or

3. new circumstances make the arrest necessary.

THE GERMAN CODE OF CRIMINAL PROCEDER StPO, Section 117.
[Review of Detention]

(1) As long as the accused is in remand detention, he may at any time apply for a court
hearing as to whether the warrant of arrest is to be revoked or whether its execution is to be
suspended in accordance with Section 116 (review of detention).

(2) A complaint shall be inadmissible where an application has been made for a review of
detention. The right of complaint against the decision following the application shall remain
unaffected.

(3) The judge may order specific investigations which may be important for the subsequent
decision about the continuation of remand detention, and he may make a further review after the
completion of such investigations.

(4) If the accused does not yet have defense counsel, he shall be assigned defense counsel
for the duration of remand detention, if its execution has lasted for at least 3 months and the
public prosecution office or the accused or his statutory representative has requested it. The
accused shall be informed about his right to submit a request. Sections 142, 143 and 145 shall
apply mutatis mutandis.

(5) If remand detention has lasted for 3 months and the accused has not applied for review
of detention or has not lodged a complaint against the remand detention, the review of detention

shall be conducted upon the court’s own motion, unless the accused has defense counsel.
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