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of the Alleged Offender’s Right in the Inquiry Official Stage

Author: Acting Sub Lt. Sarawut Chaipakdee; ID: 2564003586; Degree: Master of Laws;

Independent Study advisor: Malee Surachet, Associate Professor; Academic year: 2019

Abstract

The objective of this independent study is to (1) study the concepts and theories
relating to a role of the attorney-at-law and a protection of the alleged offender’s right in the
inquiry stage, (2) study laws relating to a role of the attorney-at-law in the inquiry official
stage in Thailand and foreign countries, (3) study the legal problems relating to a role of the
attorney-at-law in protection of the alleged offender’s right in the inquiry official stage, and
(4) find the suggestions on a law revision accordingly.

This independent study is a qualitative research using Documentary Research
Method through the study and search of information from various sources, such as books,
laws, academic articles, researches and other academic achievements both in Thai language
and foreign language relating to a role of the attorney-at-law and protection of the alleged
offender’s right in the inquiry stage.

The finding of the research result indicated that: (1) the important concept
relating to a role of the attorney-at-law in protection of the alleged offender’s right in the
inquiry stage has been the Equality of Arms Principle whereas the alleged offender is entitled
to obtain counsel relating to the case from the attorney-at-law prior to testifying, and he/she is
entitled to assign the attorney-at-law to participate in hearing the inquiry, (2) the Criminal
Code is the law defining a role of the attorney-at-law in protection of the alleged offender’s
right in the said inquiry stage, (3) some of the following problems included: 1) in case of
urgency where the attorney-at-law fails to meet the alleged offender, the inquiry official is
entitled to inquire the alleged offender without requirement for waiting the attorney-at-law.
The alleged offender’s rights may be violated in the inquiry process, 2) in case where the
inquiry official attempts to acquire the attorney-at-law for the alleged offender but fails to do
s0, and then inquires the alleged offender, such testimony shall be deemed as void in whole or
not, 3) in case where the inquiry official participates in hearing the inquiry, the Criminal
Procedure Code has not legislated a scope of the attorney-at-law’s role to participate in
hearing the inquiry on how more or less the attorney-at-law is entitled to assist the alleged
offender, (4) therefore, a corrective guideline has been suggested as follows: 1) the meaning
in case of exigency is defined to include the case where the said inquiry can bring about to
some important information, such as the information which can lead to the assistance
provided to a person who is expected to be in danger for death or serious injury, 2) a revision
on the gratuity rate of the attorney-at-law who is acquired by the government to the alleged
offender in a criminal case has been suggested for solving a shortage problem of the attorney-
at-law that is a significant factor for protecting the alleged offender’s right from the presence
of the attorney-in-law in the inquiry stage, 3) prior to the examination, the attorney-at-law is
entitled to provide an advice to the alleged offender on a guideline for testimony to the
official inquiry. If the attorney-at-law participates in hearing the inquiry, he/she is entitled to
protest. However, if the inquiry official deems that in respect to the attorney-at-law’s protest,
an examination is intentionally obstructed, resulting in a failure to further execute. The
inquiry official has power not to allow the said attorney-at-law to participate in hearing the
said inquiry.

Keywords: Attorney-at-Law in Inquiry Stage, Inquiry Official, Alleged Offender
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The Police and Criminal Evidence Act 1984 , Section 58 Access to legal advice.
(1) A person arrested and held in custody in a police station or other premises shall be entitled, if he so requests, to
consult a solicitor privately at any time.
(2) Subject to subsection (3) below, a request under subsection (1) above and the time at which it was made shall be
recorded in the custody record.
(3) Such a request need not be recorded in the custody record of a person who makes it at a time while he is at a court
after being charged with an offence.
(4) If a person makes such a request, he must be permitted to consult a solicitor as soon as is practicable except to the
extent that delay is permitted by this section.
(5) In any case he must be permitted to consult a solicitor within 36 hours from the relevant time, as defined in
section 41(2) above.
(6) Delay in compliance with a request is only permitted—
(a) in the case of a person who is in police detention for [Flan indictable offence] ; and
(b) if an officer of at least the rank of superintendent authorises it.
(7) An officer may give an authorisation under subsection (6) above orally or in writing but, if he gives it orally, he
shall confirm it in writing as soon as is practicable.
(8) Subject to sub-section (8A) below] An officer may only authorise delay where he has reasonable grounds for believing that
the exercise of the right conferred by subsection (1) above at the time when the person detained desires to exercise it—
(a) will lead to interference with or harm to evidence connected with an indictable offence] or interference with or
physical injury to other persons; or
(b) will lead to the alerting of other persons suspected of having committed such an offence but not yet arrested for
it; or
(c) will hinder the recovery of any property obtained as a result of such an offence.
(8A) An officer may also authorise delay where he has reasonable grounds for believing that—
(a) the person detained for the indictable offence] has benefited from his criminal conduct, and
(b) the recovery of the value of the property constituting the benefit will be hindered by the exercise of the right
conferred by subsection (1) above.
(8B) For the purposes of subsection (8A) above the question whether a person has benefited from his criminal conduct is to
be decided in accordance with Part 2 of the Proceeds of Crime Act 2002.]
(9) If delay is authorised—
(a) the detained person shall be told the reasons for it; and
(b) the reason shall be noted on his custody record.
(10) The duties imposed by subsection (9) above shall be performed as soon as is practicable.
(11) There may be no further delay in permitting the exercise of the right conferred by subsection (1) above once the
reason for authorising delay ceases to subsist.

(12) Nothing in this section applies to a person arrested or detained under the terrorism provisions.
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7 Code of Criminal Procedure, Article 63-4

At the start of the custody period, the person may request to talk to an advocate. Where he is not in
a position to choose one, or if the advocate chosen cannot be reached, he may request an advocate to be appointed to
him officially by the president of the bar.

The president of the bar is informed of such a request forthwith and by any means available. The
advocate chosen may communicate with the person under police custody under conditions which ensure the
confidentiality of the conversation. He is informed of the type and believed date of the offence investigated by
the judicial police officer or by a judicial police agent under the officer's supervision.

Following the conversation, which may not extend beyond thirty minutes, the advocate, if there is
occasion to do so, presents written observations which are attached to the proceedings.

The advocate may not mention this conversation to anyone for the duration of the custody period.

Where the police custody has been extended, the person may also request an interview with an
advocate at the start of the extension, subject to the conditions and in the manner prescribed by the previous
paragraphs.

If the person is in custody for an offence mentioned in 4, 6, 7, 8 and 15 of article 706-43, the
interview may take place only after 48 hours have elapsed. If he is in custody for an offence mentioned in 3 and
11 of the same article, the interview with the advocate may only take place after 72 hours have elapsed. The
district prosecutor is informed of the definition of the offences recorded by the investigators at the same time
that he is notified that the person has been placed in custody.

" 91 0191179, msmnﬂnﬁﬂuﬂgﬂmmﬁamﬁ @oufi 2), AuileTuft 20 Suerou 2561, 910
chrome-extension://oemmndcbldboiebfnladdacbdfmadadm/http://www.humanrights.ago.go.th/files/article 10-07-2553.pdf
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