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Independent Study title:  Application of Plea Bargaining in Thailand: Case Study of
Child and Juvenile Offenders in Illegal Narcotics Issues
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Abstract

This independent study aims to 1) study on the concepts, theories,
and principles of Plea Bargaining and 2) studying the aforementioned measure in the
foreign countries, comparing with the Thai laws in order to acknowledge the
appropriate guidelines when the Plea Bargaining is occurred, as well as by 3) studying
the aforementioned measure, utilizing in the Case of Child and Juvenile Offenders in
Illegal Narcotics Issues.

This independent study is the qualitative research with the study from
laws, academic textbooks, articles, thesis, and research reports in both Thailand and
foreign languages judgement of Supreme Court including relevant electronic medias.

As a result of this study, 1) Plea bargaining is used more wide spread in
the United States of America for solving the problems of Criminal Justice
Administration. 2) However, the system of plea bargaining should also be adapted to
the Thai legal system, Social condition, Economic and Political. This kind of system
can be possiblied used by the public Prosecutors, for helping the courts’ work such as
speedy trial and make it achieve to the aim of Criminal Justice System. 3) Currently,
the Juvenile and Family Court and Its Procedure Act, B.E. 2553 contains the measures
used in the legal channels for child and juvenile by arranging rehabilitation plans
under the rules prescribed by law. Necessarily, the proper measures need to be studied
in order to be used in the case of child and juvenile offenders in illegal narcotics
issues. In the present time, the proper measures for solving the problems are not
presented, especially in the preceding prosecution. The researcher has studied the
adoption of plea bargaining to be used together with the special measures in lieu of
criminal proceedings, which are the measures in the preceding prosecution in order to
operate the case as well as turn the child offenders away from the mainstream justice
by studying the proper utilization and legitimacy in the operating process of the
government officers. Additionally, it could help child and juvenile offenders to be
able to receive rehabilitation immediately and be able to return to society further.

Keywords: Plea Bargaining, Special Measures in Lieu of Criminal Proceedings
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* Article 11 of The Universal Declaration of Human Rights

(1) Everyone charged with a penal offence has the right to be presumed innocent until proved
guilty according to law in a public trial at which he has had all the guarantees necessary for his defence.

(2) No one shall be held guilty of any penal offence on account of any act or omission which did
not constitute a penal offence, under national or international law, at the time when it was committed. Nor shall

a heavier penalty be imposed than the one that was applicable at the time the penal offence was committed.
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"% Wisconsin Statutes Chapter 938 Juvenile Justice Code Section 938.20 (3) Release or delivery
from custody. (3) Notification to parent, guardian, legal custodian, Indian custodian of release. If the juvenile is
released under sub. (2) (b) to (d) or (g), the person who took the juvenile into custody shall immediately notify
the juvenile's parent, guardian, legal custodian, and Indian custodian of the time and circumstances of the
release and the person, if any, to whom the juvenile was released. If the juvenile is not released under sub.
(2),the person who took the juvenile into custody shall arrange in a manner determined by the court and law
enforcement agencies for the juvenile to be interviewed by the intake worker under s. 935.067 (2). The person
who took the juvenile into custody shall make a statement in writing with supporting facts of the reasons why
the juvenile was taken into physical custody and shall give a copy of the statement to the intake worker and
tony juvenile 10 years of age or older. If the intake interview is not done in person, the report may be read to the

intake worker.
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'% Wisconsin Statutes Chapter 938 Juvenile Justice Code Section 938.23 (1g) Definition. In this
section, "counsel" means an attorney acting as adversary counsel.

" Wisconsin Statutes Chapter 938 Juvenile Justice Code Section 938.20 (7) (a) When a juvenile
who is possibly involved in a delinquent act is interviewed by an intake worker, the intake worker shall inform

the juvenile of his or her right to counsel and the right against self-incrimination.
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""" Wisconsin Statutes Chapter 938 Juvenile Justice Code Section 938.207 Places where a juvenile
may be held in nonsecure custody, 938.208 Criteria for holding a juvenile in a juvenile detention facility. A juvenile
may be held in a juvenile detention facility if the intake worker determines that any of the following conditions
applies:;, 938.209 Criteria for holding a juvenile in a county jail or a municipal lockup facility.,

'” Wisconsin Statutes Chapter 938 Juvenile Justice Code Section 938.20 (2) (ag) Except as
provided in pars. (b) to (g), a person taking a juvenile into custody shall make every effort to release the
juvenile immediately to the juvenile's parent, guardian, legal custodian, or Indian custodian. and Section 938.20
(7) (b)The intake worker shall review the need to hold the juvenile in custody and shall make every effort to
release the juvenile from custody as provided in par. (c). The intake worker shall base his or her decision as to
whether to release the juvenile or to continue to hold the juvenile in custody on the criteria under s. 938.205 and

criteria established under s. 938.06 (1) or (2).
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(The Juvenile Justice and Welfare Act: Republic Act No.9344)(g) "Court" refers to a family
court or, in places where there are no family courts, any regional trial court.

Juvenile Justice and Welfare Act 2006 SEC. 24. Stages Where Diversion May be Conducted.
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- Diversion may be conducted at the KatarungangPambarangay, the police investigation or the
inquest or preliminary investigation stage and at all levels and phases of the proceedings including judicial
level Juvenile Justice and Welfare Act 2006 SEC. 25. Conferencing, Mediation and Conciliation.

- Achild in conflict with law may undergo conferencing, mediation or conciliation outside the
criminal justicesystem or prior to his entry into said system. A contract of diversion may be entered into during

such conferencing, mediation or conciliation proceedings.
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"% Juvenile Justice and Welfare Act 2006 SEC. 35.Release on Recognizance. - Where a child is
detained, the court shall order:

(a) the release of the minor on recognizance to his/her parents and other suitable person;

(b) the release of the child in conflict with the law on bail; or

(c) the transfer of the minor to a youth detention horse/youth rehabilitation center.

The court shall not order the detention of a child in a jail pending trial or hearing of his/her case.

"7 Juvenile Justice and Welfare Act 2006 SEC. 40. Return of the Child in Conflict with the Law
to Court. - If the court finds that the objective of the disposition measures imposed upon the child in conflict
with law have not been fulfilled, or if the child in conflict with the law has willfully failed to comply with the
conditions of his/her disposition or rehabilitation program, the child in conflict with the law shall be brought
before the court for execution of judgment.

If said child in conflict with the law has reached eighteen (18) years of age while under

suspended sentence, the court shall determine whether to discharge the child in accordance with this Act, to
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order execution of sentence, or to extend the suspended sentence for a certain specified period or until the child
reaches the maximum age of twenty-one (21) years

""" Juvenile Justice and Welfare Act 2006 SEC. 39.Discharge of the Child in Conflict with the Law. -
Upon the recommendation of the social worker who has custody of the child, the court shall dismiss the case against
the child whose sentence bas been suspended and against whom disposition measures have been issued, and shall
order the final discharge of the child if it finds that the objective of the disposition measures have been fulfilled.

The discharge of the child in conflict with the law shall not affect the civil liability resulting from
the commission of the offense, which shall be enforced in accordance with law.

" Juvenile Justice and Welfare Act 2006 SEC. 50.Care and Maintenance of the Child in
Conflictwith the Law. - The expenses for the care and maintenance of a child in conflict with the law under
institutional care shall be borne by his -her parents or those persons liable to support him/her. Provided, That in
case his her parents or those persons liable to support him/her cannot pay all or part of said expenses, the
municipality where the offense was committed shall pay one-third (1/3) of said expenses or part thereof, the
province to which the municipality belongs shall pay one-third (1/¢3) and the remaining one-third (1/3) shall be
borne by the national government. Chartered cities shall pay two-thirds (2/3) of said expenses; and in case a
chartered city cannot pay said expenses, part of the internal revenue allotones applicable to the unpaid portion
shall be with held and applied to the settlement of said obligations: Provided, further, That in the event that the
child in conflict with the law is not a resident of the municipality/city where the offense was comprinted, the
court, upon its determination, may require the city municipality where the child in conflict with the law resides
to shoulder the cost.

All city and provincial governments must exert effort for the initiate establishment of

localdetention homes for children in conflict with the law.
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