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Abstract

The objective of this independent research is to (1) study the concepts, theories,
meanings, and criminal justice principle, human right principle, and people rights and
liberties protection principle, (2) study on the legal measures relating to the inclusionary
rule of the unlawfully obtained evidence, and (3) analyze the legal problems relating to an
exercise of the judicial discretion on inclusionary rule of the unlawfully obtained
evidence.

This independent study is a qualitative research through the study from the
academic articles, academic textbooks, legal thesis, judgments, code of laws, constitution,
and websites relating to both Thai and foreign laws, including the academic papers,
concepts, theories, and legal articles.

The finding of the studying result indicated that: (1) due to the utmost
importance of the human right principle and the fundamental people rights and liberties
protection principle particularly in exercise of the power to acquire evidence in the
current criminal cases, the state official of the organization which enforces the law must
strictly comply with a guideline under the frameworks and rules prescribed by laws on
regular basis particularly in exercise of the power to unlawfully acquire evidence. An
inclusionary rule of the said piece of evidence is immediately prohibited without
exception to standardize the criminal justice and reduce the arbitrary exercise of power by
the state officer, (2) in Thailand, despite of the legislation on exclusionary rule of the
unlawfully obtained evidence under Section 226 of the Criminal Procedure Code, but the
law under Section 226/1 of the Criminal Procedure Code is enacted to alleviate this
inclusionary rule of the unlawfully obtained evidence. If a defendant’s offence can be
proven and a justice can be sustained without an impact on the standard of the justice
system, the court can admit the unlawfully obtained evidence, (3) an enactment of the law
under Section 226/1 of the Criminal Procedure Code adversely affects the people’s
rights and liberties due to a possible unlawful exercise of power by the official, an act
without concern on the people’s rights and liberties in order to acquire the evidence
required by him/her, and an enactment of law in conflict both with the constitution on
the rights and liberties principle and the human principle. Therefore, it has been
improper for applying the words in respect to the justice administration, justice
system standard, and revision on the rights and liberties principle, as the court’s
condition of the inclusionary rule of the unlawfully obtained evidence.

Keywords: Discretion, Evidence, Liberty and Rights
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