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Abstract

The objectives of this independent study are to: (1) background and concepts
relating to witness protection in criminal cases; (2) study witness protection in criminal cases
under laws of several countries, comprising of: the United States of America; State of
Queensland, Commonwealth of Australia; Canada and Thailand; (3) study analyzing problems
with witness protection in criminal cases under special measures; (4) study approaches to
solving the problems with witness protection in criminal cases, as to be suitable and efficient.

This independent study is qualitative research, employing a method of literature
review, whereas the author gathers data from books in Thai and English languages, textbooks
and commentaries, and gathers information from law textbooks, documents, research papers,
theses, as well as printing materials and online electronic media.

Results of the study show that: (1) a significant concept of witness protection
relates to protection of basic rights of the citizens, whereas the state has a mission to protect
safety in life, body and properties of an individual, as to achieve public order in the society,
especially witnesses, who are deemed to be brave to cooperate with the judicial system in
suppressing crimes in the society; (2) laws of: the United States of America; State of
Queensland, Commonwealth of Australia; and Canada provide with criteria for evaluating
individuals, who are fit for witness protection under special measures, stipulate exceptions
relating to disclosure of personal data of the witnesses under the protection, and require
witnesses, who apply for the witness protection program, to enter into agreements that they will
not commit any criminal offense or violate any civil rights of others; (3) Thai law does not
provide with criteria for evaluating individuals, who are fit for witness protection under special
measures, does not stipulate any exemption from disclosure of personal data of the witnesses
in the witness protection program under special measures, and does not require witnesses, who
apply for the witness protection program under special measures, to enter into agreements that
they will not commit any criminal offense or violate any civil rights of others; (4) it is suitable
for providing with criteria for evaluating individuals, who are fit for witness protection under
special measures, in Witness Protection Act, B.E. 2546 (2003), for example, criminal records,
clinical psychological assessment, gravity of the offenses, into which the individuals are
assisting in the investigation, other methods of protection with efficiency comparable to the
special measures of witness protection, nature of the threats to the individuals, and records of
protection and circumstances, in which the witnesses may be disqualified from the witness
protection program, to provide with exceptions relating to disclosure of personal data of a
individual in witness protection under special measures, if the individual is reasonably
suspected of committing a criminal offense, and disclosure required by a court injunction, to
the extent of necessity of the investigation, provided that it must not affect the judicial
proceedings relating to the witness protection under special measures, which is enjoyed by the
individual, and it is suitable for requiring witnesses, who apply for the witness protection
program, to enter into agreements that they will not commit any criminal offense or violate any
civil rights of others.

Keywords: Witness Protection; Criminal Case; Special Measures
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* United Nations Convention Against Transnational Organized Crime. Article 24 Protection of
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1. Each State Party shall take appropriate measures within its means to provide effective protection
from potential retaliation or intimidation for witnesses in criminal proceedings who give testimony concerning
offences covered by this Convention and, as appropriate, for their relatives and other persons close to them.

2. The measures envisaged in paragraph 1 of this article may include, inter alia, without prejudice to
the rights of the defendant, including the right to due process:

(a) Establishing procedures for the physical protection of such persons, such as, to the extent
necessary and feasible, relocating them and permitting, where appropriate, non-disclosure or limitations on the
disclosure of information concerning the identity and whereabouts of such persons;

(b) Providing evidentiary rules to permit witness testimony to be given in a manner that ensures
the safety of the witness, such as permitting testimony to be given through the use of communications
technology such as video links or other adequate means.

3. States Parties shall consider entering into agreements or arrangements with other States for the
relocation of persons referred to in paragraph 1 of this article.

4. The provisions of this article shall also apply to victims insofar as they are witnesses.
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* The Free Encyclopedia. States paties to the Rome Statute of the International Criminal Court.
Retrieved March 29. 2022. from https://en.wikipedia.org/wiki/States_parties_to_the Rome_Statute_of
the International Criminal Court#Thailand.

*' the Convention on the Rights of the Child , Article 68 Protection of the victims and witnesses and
their participation in the proceedings

1. The Court shall take appropriate measures to protect the safety, physical and psychological well-
being, dignity and privacy of victims and witnesses. In so doing, the Court shall have regard to all relevant factors,
including age, gender as defined in article 7, paragraph 3, and health, and the nature of the crime, in particular,
but not limited to, where the crime involves sexual or gender violence or violence against children. The Prosecutor
shall take such measures particularly during the investigation and prosecution of such crimes. These measures

shall not be prejudicial to or inconsistent with the rights of the accused and a fair and impartial trial.
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* 18 US Code § 3521 Witness relocation and protection
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(¢) Before providing protection to any person under this chapter, the Attorney General shall, to the
extent practicable, obtain information relating to the suitability of the person for inclusion in the program,
including the criminal history, if any, and a psychological evaluation of, the person. The Attorney General shall
also make a written assessment in each case of the seriousness of the investigation or case in which the person’s
information or testimony has been or will be provided and the possible risk of danger to other persons and
property in the community where the person is to be relocated and shall determine whether the need for that
person’s testimony outweighs the risk of danger to the public. In assessing whether a person should be provided
protection under this chapter, the Attorney General shall consider the person’s criminal record, alternatives to
providing protection under this chapter, the possibility of securing similar testimony from other sources, the
need for protecting the person, the relative importance of the person’s testimony, results of psychological
examinations, whether providing such protection will substantially infringe upon the relationship between a
child who would be relocated in connection with such protection and that child’s parent who would not be so
relocated, and such other factors as the Attorney General considers appropriate. The Attorney General shall not
provide protection to any person under this chapter if the risk of danger to the public, including the potential
harm to innocent victims, outweighs the need for that person’s testimony. This subsection shall not be construed
to authorize the disclosure of the written assessment made pursuant to this subsection.

* 18 US Code § 3521 Witness relocation and protection

(b) (1) In connection with the protection under this chapter of a witness, a potential witness, or an
immediate family member or close associate of a witness or potential witness, the Attorney General shall take
such action as the Attorney General determines to be necessary to protect the person involved from bodily
injury and otherwise to assure the health, safety, and welfare of that person, including the psychological well-
being and social adjustment of that person, for as long as, in the judgment of the Attorney General, the danger
to that person exists. The Attorney General may, by regulation—

(A) provide suitable documents to enable the person to establish a new identity or otherwise protect
the person;

(B) provide housing for the person;

(C) provide for the transportation of household furniture and other personal property to a new

residence of the person;
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(D) provide to the person a payment to meet basic living expenses, in a sum established in accordance
with regulations issued by the Attorney General, for such times as the Attorney General determines to be
warranted,

(E) assist the person in obtaining employment;

(F) provide other services necessary to assist the person in becoming self-sustaining;

(G) disclose or refuse to disclose the identity or location of the person relocated or protected, or any
other matter concerning the person or the program after weighing the danger such a disclosure would pose to
the person, the detriment it would cause to the general effectiveness of the program, and the benefit it would
afford to the public or to the person seeking the disclosure, except that the Attorney General shall, upon the
request of State or local law enforcement officials or pursuant to a court order, without undue delay, disclose to
such officials the identity, location, criminal records, and fingerprints relating to the person relocated or
protected when the Attorney General knows or the request indicates that the person is under investigation for or
has been arrested for or charged with an offense that is punishable by more than one year in prison or that is a
crime of violence;

(H) protect the confidentiality of the identity and location of persons subject to registration
requirements as convicted offenders under Federal or State law, including prescribing alternative procedures to
those otherwise provided by Federal or State law for registration and tracking of such persons; and

(I) exempt procurement for services, materials, and supplies, and the renovation and construction of
safe sites within existing buildings from other provisions of law as may be required to maintain the security of
protective witnesses and the integrity of the Witness Security Program.

The Attorney General shall establish an accurate, efficient, and effective system of records concerning the
criminal history of persons provided protection under this chapter in order to provide the information described

in subparagraph (G).
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* 18 US Code § 3521 Witness relocation and protection

(a) (1) The Attorney General may provide for the relocation and other protection of a witness or a
potential witness for the Federal Government or for a State government in an official proceeding concerning an
organized criminal activity or other serious offense, if the Attorney General determines that an offense
involving a crime of violence directed at the witness with respect to that proceeding, an offense set forth
in chapter 73 of this title directed at the witness, or a State offense that is similar in nature to either such
offense, is likely to be committed. The Attorney General may also provide for the relocation and other

protection of the immediate family of, or a person otherwise closely associated with, such witness or potential
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witness if the family or person may also be endangered on account of the participation of the witness in the
judicial proceeding.

*18 US Code § 3521 Witness relocation and protection

(3) Any person who, without the authorization of the Attorney General, knowingly discloses any
information received from the Attorney General under paragraph (1)(G) shall be fined $5,000 or imprisoned

five years, or both.
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" Robert Anglen. Mafia in our midst : Who protects the public from protected witnesses?. Retrieved

March 29. 2022. from https://www.azcentral.com/story/news/local/arizona-investigations/2017/10/31/

witness-protection-program-who-protects-public/748986001/
** Robert Anglen, Ibid.

* 18 US Code § 3521 Witness relocation and protection



31

, < A o v ) =
1) ANUANAIN ‘H']ﬂiﬂl‘l]quﬂuW3@61%!1JL!W8J'1L! @m“lwﬂmﬂuwmu
vy 1Y Y AYo o qY A A4 9 o o a a g
Tﬂﬂ“lmleyamemumg«lmﬂﬂ%ﬂgwmwmmxfmmﬂmsumﬂ‘umﬁmmuﬂﬂmmummm

2) Anuanasnee lunee1ranssula q
o = o A 3 Ao @ & &
3) U9ANAINYANAIEAUTUNINUTUABUNI T UNIK LA 1D

9

= A 9 3 A A 9 9 ~ Y 1 9
Waﬂ!.afJ\‘]ﬂWﬁﬁﬁ'J%ﬁ@‘UsUle‘ﬂﬂ%3\1!.ﬂfJ'Jﬂ’1Jﬂ15ﬂ1Jﬂ3ﬂﬂWﬂTuﬂﬂJ@UiW!Lﬂuﬂﬂauu

4) dpanasnazilfiinmmumszyniunnguustazMnwInEINiae

(33

yanauu

(d) (1) Before providing protection to any person under this chapter, the Attorney General shall enter
into a memorandum of understanding with that person. Each such memorandum of understanding shall set forth
the responsibilities of that person, including—

(A) the agreement of the person, if a witness or potential witness, to testify in and provide information
to all appropriate law enforcement officials concerning all appropriate proceedings;

(B) the agreement of the person not to commit any crime;

(C) the agreement of the person to take all necessary steps to avoid detection by others of the facts
concerning the protection provided to that person under this chapter;

(D) the agreement of the person to comply with legal obligations and civil judgments against that
person;

(E) the agreement of the person to cooperate with all reasonable requests of officers and employees of
the Government who are providing protection under this chapter;

(F) the agreement of the person to designate another person to act as agent for the service of process;

(G) the agreement of the person to make a sworn statement of all outstanding legal obligations,
including obligations concerning child custody and visitation;

(H) the agreement of the person to disclose any probation or parole responsibilities, and if the person
is on probation or parole under State law, to consent to Federal supervision in accordance with section 3522 of
this title; and

(I) the agreement of the person to regularly inform the appropriate program official of the activities
and current address of such person.

Each such memorandum of understanding shall also set forth the protection which the Attorney
General has determined will be provided to the person under this chapter, and the procedures to be followed in
the case of a breach of the memorandum of understanding, as such procedures are established by the Attorney
General. Such procedures shall include a procedure for filing and resolution of grievances of persons provided
protection under this chapter regarding the administration of the program. This procedure shall include the

opportunity for resolution of a grievance by a person who was not involved in the case.
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* 18 US Code § 3521 Witness relocation and protection

(f) The Attorney General may terminate the protection provided under this chapter to any person who
substantially breaches the memorandum of understanding entered into between the Attorney General and that
person pursuant to subsection (d), or who provides false information concerning the memorandum of
understanding or the circumstances pursuant to which the person was provided protection under this chapter,
including information with respect to the nature and circumstances concerning child custody and visitation.
Before terminating such protection, the Attorney General shall send notice to the person involved of the
termination of the protection provided under this chapter and the reasons for the termination. The decision of

the Attorney General to terminate such protection shall not be subject to judicial review.
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* Witness Protection Act 2000, Person may be included in program, Section 6.(1)
The chairperson may include a person in the program on the chairperson’s own initiative, or on the
application of a law enforcement agencys, if the chairperson considers—
(a) the person needs protection from a danger arising—
(i) because the person has helped, or is helping, a law enforcement agency in the performance of its
functions; or
(ii) because of the person’s relationship or association with a person who has helped, or is helping, a
law enforcement agency in the performance of its functions; and
(b) it is appropriate to include the person in the program.
Example for paragraph (a)(ii)— A family member or an associate of a person who has helped a law

enforcement agency in a criminal investigation.
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* Witness Protection Act 2000, Person may be included in program, Section 6(3)

In deciding whether to include the person in the program, the chairperson must have regard to the
following—

(a) the person’s criminal history;

(b) medical, psychiatric or psychological information about the person made available to the
chairperson with the person’s consent or under an arrangement under section 40;1

(c) if the person has helped, or is helping, a law enforcement agency in the performance of its
functions—the seriousness of any offence in relation to which the person has given, or is giving help;

(d) the extent of the help the person can offer, or has offered;

(e) any other available way of protecting the person;

(f) the nature of any threat to the person considered by the person or the chairperson to exist;

(g) whether the person has applied previously for protection under any of the following and, if the
person was given protection, the nature of the protection and the circumstances in which the
protection ended— (i) this Act; (ii) the Criminal Justice Act 1989; (iii) a corresponding witness protection law;

(h) any information disclosed to the chairperson of a type required under a regulation.

* Witness Protection Act 2000, Person may be included in program, Section 6 (4) (5)

(4) The chairperson must not include the person in the program—
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(a) if the chairperson considers there is not enough information available to the chairperson to
decide whether to include the person in the program; or
(b) as a reward for giving evidence or making a statement.

(5) If the chairperson decides not to include the person in the program, the chairperson must notify the
person of the decision

* Witness Protection Act 2000, Person may be included in program, Section 16 Application for new
identity authority

(1) The chairperson may apply to the authorising officer for a new identity authority for a protected
witness.

(2) The application must be written and include enough information to enable the authorising officer
to properly consider whether the protected witness should be given a new identity.

(3) The authorising officer may refuse to consider the application until the chairperson gives the
authorising officer all the information the authorizing office requires about the application in the way the
authorising officer requires.

“ Witness Protection Act 2000, Person may be included in program, Section 17

1) This section applies if the authorising officer is satisfied—

(a) a person is a protected witness; and
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(b) the protected witness is likely to comply with his or her protection agreement; and

(c) it is necessary to change the protected witness’s identity to protect the protected witness.

* Witness Protection Act 2000, Section 25 What non-disclosure certificate must state

(1) The non-disclosure certificate must state—

(a) the person is, or has been, included in the witness protection program; and

(b) the person has been given a new identity under this Act; and

(c) the person has not been convicted of any offence, other than a stated offence.

(2) The certificate must not include any information that may enable the former identity of the person
to be revealed.

* Witness Protection Act 2000, Section 26 Effect of non-disclosure certificate

(1) Subject to section 27, on the giving of the non-disclosure certificate—

(a) a question may not be asked in the relevant proceeding that may lead to the disclosure of the
former identity of the protected witness or where the protected witness lives; and

(b) a witness in the relevant proceeding, including the protected witness, cannot be required to answer
a question, give any evidence, or provide any information, that may lead to the disclosure of the former identity
of the protected witness or where the protected witness lives; and

(c) a person involved in the relevant proceeding must not in the relevant proceeding make a statement
that discloses or could disclose the former identity of the protected witness or where the
witness lives.

(2) This section applies despite any other Act.
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* Queensland Bills Explanatory Notes. Witness Protection Bill 2000 Explanatory Notes. Retrieved
March 21. 2022. from http://classic.austlii.edu.au/au/legis/qld/bill_en/wpb2000258/wpb2000258.html.
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** Witness Protection Program Act 1996, Section 2 Definitions.

witness means

(a) a person who has given or has agreed to give information or evidence, or participates or has
agreed to participate in a matter, relating to an inquiry or the investigation or prosecution of an offence and who
may require protection because of risk to the security of the person arising in relation to the inquiry,
investigation or prosecution,

(b) a person who has assisted or has agreed to assist a federal security, defence or safety
organization and who may require protection because of a risk to his or her security arising in relation to the
assistance, or

(c) a person who, because of their relationship to or association with a person referred to in
paragraph (a) or (b), may also require protection for the reasons referred to in that paragraph. (¢émoin)

> Witness Protection Program Act 1996, Section 6 Admission to Program
(1) A witness shall not be admitted to the Program unless

(a) a recommendation for the admission has been made by a law enforcement agency, a federal
security, defence or safety organization or an international criminal court or tribunal;

(b) the Commissioner has been provided by the witness with such information, in accordance
with any regulations made for the purpose, concerning the personal history of the witness as will enable the
Commissioner to consider the factors referred to in section 7 in respect of the witness; and

(c) an agreement has been entered into by or on behalf of the witness with the Commissioner

setting out the obligations of both parties.
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** Witness Protection Program Act 1996, Section 7 Factors to be considered
The Commissioner shall consider the following factors in determining whether a witness should be
admitted to the Program:

(a) the nature of the risk to the security of the witness;

(b) the danger to the community if the witness is admitted to the Program;

(c) the nature of the inquiry, investigation or prosecution involving the witness — or the nature of
the assistance given or agreed to be given by the witness to a federal security, defence or safety organization —
and the importance of the witness in the matter;

(d) the value of the witness’s participation or of the information, evidence or assistance given or
agreed to be given by the witness;

(e) the likelihood of the witness being able to adjust to the Program, having regard to the witness’s
maturity, judgment and other personal characteristics and the family relationships of the witness;

() the cost of maintaining the witness in the Program;

(g) alternate methods of protecting the witness without admitting the witness to the Program; and

(h) such other factors as the Commissioner deems relevant.
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* Witness Protection Program Act 1996, Section 11 Disclosures prohibited
(1) Subject to sections 11.1 to 11.5, no person shall directly or indirectly disclose
(a) any information that reveals, or from which may be inferred, the location or a change of
identity of a person that they know is a protected person;

(b) any information about the means and methods by which protected persons are protected,
knowing that or being reckless as to whether the disclosure could result in substantial harm to any protected
person; or

(c) the identity and role of a person who provides protection or directly or indirectly assists in
providing protection, knowing that or being reckless as to whether the disclosure could result in substantial
harm to

(i) that person,
(ii) a member of that person’s family, or
(iii) any protected person.
*® Witness Protection Program Act 1996, Section 11.1 Non-application — protected or other person
Paragraph 11(1)(a) does not apply to
(a) a protected person who discloses information about themselves, if the disclosure could not result in
substantial harm to any protected person; or
(b) a person who discloses information that was disclosed to them by a protected person, if the

disclosure could not result in substantial harm to any protected person.
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*" Witness Protection Program Act 1996, Section 11.2 Exception — Commissioner
(1) The Commissioner may make a disclosure described in paragraph 11(1)(a) that relates to
(a) a protectee, for the purpose of providing protection to them; or
(b) a designated program protectee, for the purpose of facilitating a change of identity for them.
*¥ Witness Protection Program Act 1996, Section 11.2 Exception — Commissioner
(2) The Commissioner may make a disclosure described in paragraph 11(1)(a) that relates to a
protected person if
(a) the protected person consents to the disclosure;
(b) the protected person has previously made such a disclosure or acted in a manner that results
in such a disclosure;
(c) the Commissioner has reasonable grounds to believe that the disclosure is essential for the
purposes of the administration of justice, including
(i) investigating a serious offence if there is reason to believe that the protected person can
provide material information or evidence in relation to, or has been involved in the commission of, the offence,
(ii) preventing the commission of a serious offence, or
(iii) establishing the innocence of a person in criminal proceedings;
(d) the Commissioner has reasonable grounds to believe that the disclosure is essential for the
purposes of national security or national defence; or
(e) the disclosure is made in accordance with an agreement or arrangement entered into under

subsection 14.1(1).
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* Witness Protection Program Act 1996, Section 11.5 Court — confidentiality
(4) Once a disclosure described in subsection 11(1) is made to a court, the court shall take any
measures that it considers necessary to ensure that the information remains confidential.
* Witness Protection Program Act 1996, Section 11.5 Exception — court
(5) A court may make a disclosure described in subsection 11(1) for the purpose of preventing a
miscarriage of justice, but in doing so it shall disclose only the information that it considers necessary for that
purpose and shall disclose the information only to persons who require it for that purpose.
“'Witness Protection Program Act 1996, Section 12 Factors to be considered
The Commissioner or a provincial official shall consider the following factors in determining
whether to make a disclosure under section 11.2 or 11.3, as the case may be, except for a disclosure under

paragraph 11.2(2)(e) or 11.3(2)(d):
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(a) the reasons for the disclosure;
(b) the danger or adverse consequences of the disclosure in relation to a person and the integrity of
the Program or of a designated program, as the case may be;
(c) the likelihood that the information will be used solely for the purpose for which the disclosure is
made;
(d) whether the need for the disclosure can be effectively met by another means; and
(e) whether there are effective means available to prevent further disclosure of the information.
* Witness Protection Program Act 1996, Section 8
(a) on the part of the Commissioner, to take such reasonable steps as are necessary to provide the
protection referred to in the agreement to the protectee; and
(b) on the part of the protectee,

(i) to give the information or evidence or participate as required in relation to the inquiry,
investigation or prosecution — or to give to the federal security, defence or safety organization the assistance
— in respect of which protection is provided under the agreement,

(ii) to meet all financial obligations incurred by the protectee at law that are not by the terms of
the agreement payable by the Commissioner,

(iii) to meet all legal obligations incurred by the protectee, including any obligations regarding
the custody and maintenance of children,

(iv) to refrain from activities that constitute an offence against an Act of Parliament or that might

compromise the security of the protectee, another protectee or the Program, and
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relation to the protection provided to the protectee and the obligations of the protectee.
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