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Abstract

The purposes of this independent study are (1) to study the concepts, theories and principles related
to public services and public-private partnership between the public and private sectors (2) to study the laws related
to public-private partnership between the public and private sectors and other relevant laws of Thailand and other
countries (3) to study and analyze the legal issues related to the imposing of private parties’ pre-qualifications
along with conditions of private parties’ substitution in partnership contracts (4) to suggest solutions to problems
concerning the imposing of private parties’ pre-qualifications along with conditions of private parties’ substitution
in partnership contracts.

This independent study is based on a qualitative research, especially documentary research focusing
on legal provisions. Other sources of data are textbooks, academic articles, and researches. The data is then
analyzed before a conclusion is reached and recommendations are identified.

The results of the study found that (1) the government is responsible for maintaining the public order
and providing public services to fulfill the public interest. Regarding public services, the government may conduct
such affairs by itself or let private sectors join in as a public-private partnership (2) Thailand has enacted the Public
Private Partnership Act B.E. 2562 to specify scopes of public services and infrastructures to be proceeded under
such law and also to create the opportunities for the public party to receive knowledge, professionalism and
innovation from private parties. The concept of such law has been applied in many countries as well
(3) pre-qualifications of private parties and the condition of private parties’ substitution in the Public Private
Partnership Act B.E. 2562 are now just merely procedural means, which do not clearly appear in the Act (4) the
researcher recommends that there should be a clear description of private parties’ pre-qualifications and conditions
of private parties’ substitution in the Project Feasibility Study, such as, technical, financial and experienced
proficiency. Besides, there should be an additional definition of the word “private parties” to include the substituted
party, who steps in and replace the former private parties, in order to keep such substituted party under the same

pre-qualifications as specified in the Project Feasibility Study.

Keywords: pre-qualifications, private parties, public-private partnership, substitution
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° Public-Private Partnership Act (ZJZP) Article 82 (1) The awarding authority must award works concessions on the basis of the notice of a
public tender, in compliance with the rules regulating the awarding of public procurement orders. Such notice shall contain information
prescribed by Commission Regulation (EC) No 1564/2005 of 7 September 2005 establishing standard forms for the publication of notices in
the framework of public procurement procedures pursuant to Directives 2004/17/EC and 2004/18/EC of the European Parliament and the

Council (OJ L No 257 of 1 October 2005, p. 1), and may, in compliance with the prescribed standard forms, also contain other information.
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7 Article 1 Contracting entities shall, from the date of entry into force of the respective national measures transposing Directive 2004/17/EC
and from 1 February 2006 at the latest, use, for the publication in the Official Journal of the European Union of the notices referred to in
Articles 41 to 44 and 63 of that Directive, the standard forms set out in Annexes IV to IX, XII and XIII to this Regulation.

® Article 90 (2) Trrespective of the preceding paragraph, concession contracts shall contain in particular provisions on: the possibilities of entering
into a concession relationship in place of the existing concessionaire (“step in”),

? Article 76 (1) Contracting authorities may establish objective rules and criteria for selection which may relate to: a) suitability to pursue the

professional activity; b) economic and financial standing; c) technical and professional ability.

" Article 11 (1) The master plan for infrastructure project shall include the followings:



20

wa

dudmuvzdeslasueiianingdynfesgnounisuiia 135 nens leudns lumstansuagns

Q

a Y

Uguianin (muwnas 27 (2)")
Tagmsians wasuulas ga agdoumsToudnslumsdanisuagmsdfianthn
G o [ A d’i 9 Y Y é a Ao 1 = Y d' = =1 =\
W3oMInIUeINSwIduINogAl sz aed 19 lanaad@nsaena d aziina ladoelimsvanziboulunziiou

Y 3 o

a A @ a oa AR 9)1 K v o 12
ﬁmmiﬂﬂmmazmiﬂamwummgmﬂmﬂyﬂa fAYe) iyiyﬂﬁhﬂim (MuNII128 (1))

2.3 ﬂgwmammim%’gmm
o Yy Y . . . A o 4
ﬁ”l‘ﬁ”Iimiimuﬂﬂllmiﬂi%ﬂ"lﬁ‘lﬂf Public Private Partnership Act, 2020 Tﬂﬂujﬁqﬂizﬁﬂﬂ
A o o Y a o a val) ¥ A o J 1 o J
INONTITNAUN ﬂ1iﬂﬂ‘ﬁlﬂﬂﬂﬁuﬁ$u11ﬂﬂ§]ﬂﬂVlﬂ%i\‘] LLEWﬂTVi'L!ﬂﬂ{]tﬂﬂ!m@]NﬁluﬂWi‘ﬂﬂﬂWii’JNa\‘]nu
' o = v y X Y a =2 J ° ' =
TEUINMNATIHASIDNTU !ﬂEJ’Jﬂ‘UIﬂi\‘]’c’fiNWHj}WHLLﬁ%ﬂ151ﬁﬂiﬂﬁ Fmduilumsmuuaniisnuneg
9 o o ' A ' A A Yy a Y
LGU”IEJ”Ii]ﬂﬂ”liﬂ@]&ﬂﬂl"ﬂ‘luﬂﬁiﬁmaﬂ‘iqu HASLIDIAN ) NINYIVDIDNAIY
Y @

! ) o J ' % : I a 1
g mszyadimsuTasamssavauszniesguazonsuy Fuiluuiem majudiu

A Yy A o A o 13 @ d"
HIDYANATITUA ﬂmamﬂmﬁummwmwm“lummw 40 (1) Y

7. Matters concerning the eligibility of the concessionaire;
! Article 27 (2) A concessionaire shall receive prior approval from the competent authority before sharing, consolidating, or making a
disposition of its management and operation rights.
? Article 28 (1) Any settlement, change, extinction, and restriction on disposal of the management and operation rights or a mortgage for the
purpose of obtaining such rights, shall take effect only by registering it in the registry of management and operation rights which is kept by
the competent authority.
** Article 40 (1) A bidder for a public private partnership project, be it a firm, consortium or a person shall
(a) have the legal capacity to enter into the contract;
(b) possess the required
(i) professional and technical qualifications and competence that the contracting authority and the Office consider appropriate;
(ii) financial resources;
(iii) personnel, managerial capability, reliability, experience and reputation in public private partnership arrangements and
agreements;
(c) be solvent;
(d) not be in receivership, bankruptcy or be in the process of being wound up;
(e) have relevant industry experience;

(f) not be the subject of legal proceedings that materially affect the capacity of the bidder to enter into a contract;
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(g) have fulfilled the obligations of the bidder to pay taxes and social security contributions and any paid compensation due, for damage
caused to property;
(h) have directors or officers who have not been
(i) convicted of any offence relating to professional conduct, false statements or misrepresentations as to qualifications to enter
into a public private partnership contract, within a period of ten years preceding the commencement of the procurement proceedings for the
public private partnership project; or
(ii) disqualified pursuant to administrative proceedings or disbarment proceedings; and

(1) meet any other criteria as the contracting authority and the Office consider appropriate.
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