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Abstract

This research objected to (1) study the concept, history, type and theory of an act of
sexual harassment, (2) study the laws related to sexual harassment in Thailand and foreign
countries, (3) analyze and compare the measure of laws related to sexual harassment in Thailand
and the Federal Public of Germany and the Commonwealth of Australia, and (4) propose the
recommendation improvement and amendment the laws related to sexual harassment in Thailand.

This research is a qualitative research using Documentary Research method. The researcher
collected data which are the laws in Thailand, the laws in the Federal Republic of Germany and the
Commonwealth of Australia and international laws including books, articles, journals, academic
papers, research papers, thesis and information from internet network in both Thai and English
language. For the data analysis, the researcher analyzed the qualitative data from information arisen
from such aforesaid documents to be used for making further recommendations.

The study found that (1) there is an important concept considering sexual harassment as
discrimination and human rights violation, (2) There are Thai legislations and foreign legislations;
the Federal Republic of Germany and the Commonwealth of Australia which applied for sexual
harassment, (3) Thailand legislations, particularly section 397 of criminal code, still have some
issues i.e. unclear definitions of an offense as foreign laws, specification an offense in part 2
misdemeanor of criminal code, improperly low rate of penalty compared with rate of penalty
specified in foreign laws, and the variation of protection related to sexual harassment in different
laws, and (4) the recommendation is to amend the provisions of section 397 of criminal code by
clearly specifying the definition of sexual harassment, criminalizing of sexual harassment in part
2 offense of sex of criminal code along with applying provisions of offense of sex in sexual

harassment, and specifying the events causing penalty increasing for sexual harassment.

Keywords: Sexual Harassment, Criminalization, Sex Offense
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» EUR-Lex.europa.eu Access to European Union Law. DIRECTIVE 2006/54/EC OF THE EUROPEAN
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* EU Directive 2006/54/EC, Article 2 Definitions

*' EU Directive 2006/54/EC, Article 2 : (¢) ‘harassment’: where unwanted conduct related to the sex of a
person occurs with the purpose or effect of violating the dignity of a person, and of creating an intimidating, hostile,
degrading, humiliating or offensive environment;

* EU Directive 2006/54/EC, Article 2 : (d) sexual harassment’: where any form of unwanted verbal, non-
verbal or physical conduct of a sexual nature occurs, with the purpose or effect of violating the dignity of a person, in

particular when creating an intimidating, hostile, degrading, humiliating or offensive environment;
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* General Equal Treatment Act, Section 1 Purpose : The purpose of this Act is to prevent or to stop
discrimination on the grounds of race or ethnic origin, gender, religion or belief, disability, age or sexual orientation.

* General Equal Treatment Act, Section 3 Definitions

7 General Equal Treatment Act, Section 3 Definitions : (3) Harassment shall be deemed to be discrimination
when an unwanted conduct in connection with any of the grounds referred to under Section 1 takes place with the purpose or

effect of violating the dignity of the person concerned and of creating an intimidating, hostile, degrading, humiliating or

offensive environment.
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* General Equal Treatment Act, Section 3 Definitions : (4 ) Sexual harassment shall be deemed to be
discrimination in relation to Section 2(1) Nos 1 to 4, when an unwanted conduct of a sexual nature, including unwanted
sexual acts and requests to carry out sexual acts, physical contact of a sexual nature, comments of a sexual nature, as well as
the unwanted showing or public exhibition of pornographic images, takes place with the purpose or effect of violating the
dignity of the person concerned, in particular where it creates an intimidating, hostile, degrading, humiliating or offensive
environment.

* EU Directive 2006/54/EC, Article 2 Definitions

“ EU Directive 2006/54/EC, Article 2 : (¢) ‘harassment’: where unwanted conduct related to the sex of a
person occurs with the purpose or effect of violating the dignity of a person, and of creating an intimidating, hostile,
degrading, humiliating or offensive environment;

“ EU Directive 2006/54/EC, Article 2 : (d) sexual harassment’: where any form of unwanted verbal, non-
verbal or physical conduct of a sexual nature occurs, with the purpose or effect of violating the dignity of a person, in

particular when creating an intimidating, hostile, degrading, humiliating or offensive environment;
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* German Criminal Code, Section 177 (1) Whoever, against a person’s discernible will, performs sexual acts
on that person or has that person perform sexual acts on them, or causes that person to perform or acquiesce to sexual acts
being performed on or by a third person incurs a penalty of imprisonment for a term of between six months and five years.

* German Criminal Code, Section 177 (2) Whoever performs sexual acts on another person or has that
person perform sexual acts, or causes that person to perform or acquiesce to sexual acts being performed on or by a third
person incurs the same penalty if

1. the offender exploits the fact that the person is not able to form or express a contrary will,



64

L:y v A Y va Y ) = tﬂ' tﬂld
UININNU ENiJ‘U‘I/I”UtlJﬂJuGlﬂuﬂiﬂﬁﬁﬂﬂﬂﬁﬂ’izﬂﬂ/lNLWﬁGluﬂimﬂuc] ny
ﬁ)ﬂymzﬁaﬂﬂé]’mﬁ’uﬂﬁﬂﬂﬂm‘ﬂNLWﬁﬁ}”Jﬂ U N1TANALIANIUNA (Sexual Abuse) Tag
[ Y A 9 o A o 1 Y v A
mﬁﬂmm"hmﬂwmﬁmuzmamgﬂﬂizm HIDAWUNUIHUINNITNIUUASANVIUNAYDU
9 o aa < g a = A
GUE’N@ﬂiz‘ﬂﬂuﬂ”liﬂiw\lfmwﬂﬂnw\lﬁ FUTUANUAAAIUNIAT 1 174 D9 174¢ 1I0 MIALNA
1 a ] ] 1 1 4 ' o 14 ]
39891) (Stalking) ﬂm’Jﬁi’)meﬂﬁllﬂﬂﬂillﬁ%’e]‘imijlﬂmﬂ@mﬁﬂﬂ WU N5 INTANNKI0819
[ A U= Y o o A 1 a ~ 1 o I
ABIUDI NITANBLUA mammclm N INTANNIIUIUNIN NIDNITYNITDUTLIUNDYDIAY 11l
a 2 A o ra =S A A g
ATTUAAATHNINTT 238 mnamﬂmmmﬂ“lmﬂu 31 wsol Inydsy
annusansIusyweTui FANUUINNANATOIRYNANAINHI DYNANAIIN Y
LW A § 1N Civil Legal Protection from Violent Acts and Stalking Offences ( Gesetz zum Zivilrechtlichen
Schutz vor Gewalttaten und Nachstellungen (GewSchG)) 1A 814 1431 w:’ ANANATNNIINA
v ' Ao 9 Yo ) A Y 1
130509008 lasBuAIT0d Gl‘Vi%ﬂmiL!,EJﬂEjﬂﬂﬂm‘Vii’e)ﬂﬂﬂWﬂJﬂNLWﬁiWﬂgﬂ@ﬂ‘ﬁNmﬂ
9 o A 9 @ (= Y a d%’ = 1 ~ o w A L4
4 anseiinla LIJJi]zENVl,iJﬁJmGJﬂEJLL’NLﬂWUu Feluszranmamasnansananulszasa

vy 3 ~ Y o 0 A v vy A A o o A o a
VDINIOIUY ﬁ]%ﬂJﬂWiﬁ\?L%WWﬂﬂ\ﬂ‘HﬁWﬁ?ﬁ]LW@VlﬂﬂNﬂﬁﬂﬂﬁjiﬂﬁﬂil’JﬂlﬂWﬂ’EﬂﬁfJ LW@ﬂ@\?ﬂuN
9y [ Y

o o ' <3 o o o
1ddnszindnedadgnnizila uazrinaew mamiudlenugiowazlimdeoyniald
o Y 0 Y o 9 Y o W A o & Y o ¥ Yo
dansuengnizinesnainggnnizids uazdnseidhludidema dnsziezdedldsy

E ° A o a4 ¥ o ¥ (o & Az Yy Y o
Tny Tage1ades Inudign w5e1su nieonssmalsy Fanasmsibiumsldnadreny

9 o ' = = ax a A o = o 44
Iﬂﬂiz‘ﬂ1f‘|1§ﬂf‘lﬂﬁJ‘VlNLWﬂf)ﬂN?iL!\‘l‘LlE]ﬂmu@ﬁﬂﬂ’)ﬁﬂﬁﬁQTV]BLLUUL@Nﬂ@%TﬂﬂWi@ﬂSU

2. the offender exploits the fact that the person is significantly impaired in respect of the ability to form or
express a will due to said person’s physical or mental condition, unless the offender has obtained the consent of that person,

3. the offender exploits an element of surprise,

4. the offender exploits a situation in which the victim is threatened with serious harm in case of offering
resistance or

5. the offender has coerced the person to perform or acquiesce to the sexual acts by threatening serious harm.

(3) The attempt is punishable.

(4) The penalty is imprisonment for a term of at least one year if the inability to form or express a will is due
to the victim’s illness or disability.

(5) The penalty is imprisonment for a term of at least one year if the offender

1. uses force against the victim,

2. threatens the victim with a present danger to life or limb or

3. exploits a situation in which the victim is unprotected and at the mercy of the offender’s influence.
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“ Sex Discrimination Act 1984, 13A Application of the Criminal Code : Chapter 2 of the Criminal Code

applies to all offences against this Act.
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* Sex Discrimination Act 1984, Division 3—Sexual harassment

* Sex Discrimination Act 1984, 28 A Meaning of sexual harassment

(1) For the purposes of this Division, a person sexually harasses another person (the person harassed) if:

(a) the person makes an unwelcome sexual advance, or an unwelcome request for sexual favours, to the
person harassed; or

(b) engages in other unwelcome conduct of a sexual nature in relation to the person harassed; in
circumstances in which a reasonable person, having regard to all the circumstances, would have anticipated the possibility
that the person harassed would be offended, humiliated or intimidated.

(1A) For the purposes of subsection (1), the circumstances to be taken into account include, but are not
limited to, the following:

(a) the sex, age, sexual orientation, gender identity, intersex status, marital or relationship status, religious
belief, race, colour, or national or ethnic origin, of the person harassed;

(b) the relationship between the person harassed and the person who made the advance or request or who
engaged in the conduct;

(c) any disability of the person harassed,;

(d) any other relevant circumstance.

(2) In this section:

conduct of a sexual nature includes making a statement of a sexual nature to a person, or in the presence of a

person, whether the statement is made orally or in writing.
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* Sex Discrimination Act 1984, 28B Employment, partnerships etc.

(1) Tt is unlawful for a person to sexually harass:

(a) an employee of the person; or

(b) a person who is seeking to become an employee of the person.

(2) It is unlawful for an employee to sexually harass a fellow employee or a person who is seeking
employment with the same employer.

(3) Tt is unlawful for a person to sexually harass:

(a) a commission agent or contract worker of the person; or

(b) a person who is seeking to become a commission agent or contract worker of the person.

(4) Tt is unlawful for a commission agent or contract worker to sexually harass a fellow commission agent or
fellow contract worker.

(5) It is unlawful for a partner in a partnership to sexually harass another partner, or a person who is seeking
to become a partner, in the same partnership.

(6) It is unlawful for a workplace participant to sexually harass another workplace participant at a place that
is a workplace of either or both of those persons.

(7) In this section:

place includes a ship, aircraft or vehicle.

workplace means a place at which a workplace participant works or otherwise carries out functions in
connection with being a workplace participant.

workplace participant means any of the following:

(a) an employer or employee;

(b) a commission agent or contract worker;

(¢) a partner in a partnership.
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913 (action in connection with an occupational qualification) Wnede MsdSnyiiie msae

*! Sex Discrimination Act 1984, 28C Members of bodies with power to grant etc. occupational qualifications etc.

(1) It is unlawful for a member of an authority or body that has power to take action in connection with an
occupational qualification to sexually harass a person seeking action in connection with an occupational qualification.

(2) In this section:

action in connection with an occupational qualification means conferring, renewing, extending, revoking or
withdrawing an authorisation or qualification that is needed for, or facilitates:

(a) practising a profession; or

(b) carrying on a trade; or

(c) engaging in an occupation.
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* Sex Discrimination Act 1984, 28D Registered organisations

It is unlawful for:

(a) a member of a registered organisation; or

(b) a member of the staff of a registered organisation;

to sexually harass a member of the organisation, or a person who is seeking to become a member of the
organisation.

* Sex Discrimination Act 1984, 28E Employment agencies

It is unlawful for:

(a) aperson who operates an employment agency; or

(b) a member of the staff of an employment agency;

to sexually harass another person in the course of providing, or offering to provide, any of the agency’s

services to that other person.
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> Sex Discrimination Act 1984, 28G Goods, services and facilities

(1) It is unlawful for a person to sexually harass another person in the course of providing, or offering to
provide, goods, services or facilities to that other person.

(2) It is unlawful for a person to sexually harass another person in the course of seeking, or receiving, goods,
services or facilities from that other person.

% Sex Discrimination Act 1984, 28H Provision of accommodation

(1) Tt is unlawful for a person to sexually harass another person in the course of providing, or offering to
provide, (whether as principal or agent) accommodation to that other person.

(2) This section does not apply to anything done by a person in the course of providing, or offering to
provide, accommodation to a near relative.

** Sex Discrimination Act 1984, 28] Land

It is unlawful for a person to sexually harass another person in the course of dealing (whether as principal or
agent) with that other person in connection with:

(a) disposing of, or offering to dispose of, an estate or interest in land to the other person; or

(b) acquiring, or offering to acquire, an estate or interest in land from the other person.
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" Sex Discrimination Act 1984, 28K Clubs

It is unlawful for a member of the committee of management of a club to sexually harass a member of the
club or a person seeking to become a member of the club.

* Sex Discrimination Act 1984, 281 Commonwealth laws and programs

It is unlawful for a person:

(a) in the course of performing any function, or exercising any power, under a Commonwealth law or for the
purposes of a Commonwealth program; or

(b) in the course of carrying out any other responsibility for the administration of a Commonwealth law or
the conduct of a Commonwealth program;

to sexually harass another person.
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