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Independent Study title: The reasonable notification of mortgage enforcement problem

and its legal effects on thai civil procedure
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Abstract

As prescribed in Section 728 of the Civil and Commercial Code, the enforcement of
mortgage requires the mortgagee to notify the debtor in writing to perform his obligation within a
reasonable time period fixed in the notice. If the mortgagee fails to comply to this law, the
mortgagee will not be entitled to file a court case against his debtor.

This Independent Study is based on the qualitative research methodology which examines
the development, academic and legal opinions, and Supreme Court judgment concerning the
debtor’s notification period prior to the enforcement of mortgage as specified in Section 728 of the
Civil and Commercial Code, which this Study finds creates a problem in filing the case to the court of
justice. The objective of this Study is to find a solution to the problem of reasonable notification time
prior to mortgage enforcement and propose amendments to the abovementioned Section in order for
the notification period to be well-defined and legally-enforceable.

This Study seeks to amend the provision of the law in Section 728 of the Civil and
Commercial Code because, firstly, it does not clearly specify whom the mortgage enforcement notice
should be sent to and, secondly, it does not state exactly the fixed time the debtor has to perform his
obligation. Until now,the legal proceedings have complied accordingly with the Supreme Court’s
judgment which has caused a long-term problem in the unclear procedural practice of the
notification of mortgage enforcement. This Study proposes that the amendment of the above Section
will be beneficial since it will increase convenience and shorten the time of the court’s consideration

which is currently on a case by case basis.

Keywords: Notice, Mortgage Enforcement Notify, Mortgagee, Mortgagor and

Mortgaged Property Assignee
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> Art. 2114 A Mortgage is a right in rem on immovables allocated to the discharge of an
obligation.
It is, by its nature, indivisible and subsists in entirety of all the immovables allocated, on each one
and on each portion of those immovables.
It follows them, in whatever hands they may pass.
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> Art. 2125 Those who have on an immovable only right suspended by a condition, or
avoidable in certain cases, or subject to rescission, may only grant a mortgage subject to the same
conditions or to the same rescission, except for what relates to a mortgage granted by all the co-
owners of an undivided immovable, which by way of exception retains its effect, whatever the
subsequent result of the sale by auction or of the partition may be.

*® Art. 2126 The property of minors, of adults in guardianship and those of absentees, so
long as its possession is conferred only temporarily, may be mortgaged only for the causes and in the
forms established by law or by virtue of a judgment.

>’ Art.2127 A conventional mortgage may only be granted by an instrument drawn up in
authentic form [...repealed by implication].
>% Art.2128 Contract entered into in foreign countries may not establish a mortgage on immovables in
France, unless there are provisions contrary to this principle in political statutes or in treaties.

** Art.2129 (D. n 55-22 of 4 Jan. 1955)

The granting of a conventional mortgage is valid only where the authentic constitutive title of the
claim or a subsequent authentic instrument declares in specific terms the nature and the location of
each one of the immovables on which the mortgage is granted, as stated in Article 2146 below.

% Art. 2132 A conventional mortgage is valid only where the sum for which it is granted is
certain and determined by the instrument: where the claim resulting from the obligation is
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conditional as to its existence or undetermined as to its value, the creditor may require the
registration hereafter dealt with only up to the amount of an estimated value expressly declared by
him, and which the debtor has the right to have reduced, if there is occasion.
®L Art. 2121 (Act n 65-570 of 13 July 1965)
Independently of statutory mortgages resulting from other codes or from particular statutes, the
rights and claims to which a statutory mortgage is granted are:

1 Those of one spouse, on the property of the other;

2 Those of minors or adults in guardianship, on the property of a guardian or statutory
administrator;

3 Those of the State, of departments, of communes and of public institutions, on the property of
collectors and accounting administrators;

4 Those of a legatee, on the property of the succession, under Article 1017;

5 Those stated in Article 2101,2,3,5,6,7 and 8

%2 Art. 2122 (Act n 65-570 of 13 July 1965)

With reservation both of the exceptions resulting from this code, from other Codes or from
particulars statutes and of the right of the debtor to avail himself of the provisions of articles 2161
and following, a creditor benefiting from a statutory mortgage may register his right on all the
immovables which currently belong to his debtor, subject to his complying with the provisions of
article 2146. Under the same reservations, he may have complementary registrations made
respecting the immovables subsequently entered into the patrimony of his debtor.
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® Art. 2123 (D. n 55-22 of 4 Jan. 1955)

A judicial mortgage results from adversary or default judgments, final or provisional, in favour of
the one who has obtained them.

It results also from arbitral awards provided with an enforcement order, as well as from judicial
decisions handed down in a foreign country and whose execution has been authorized by a French
court.

With reservation of right of the debtor to avail himself, either pending suit, or at any other time, of
the provisions of articles 2161 and following, a creditor who benefits by a judicial mortgage may
register his right respecting all the immovables currently belonging to his debtor, subject to his
complying with the provisions of article 2146. He may, under the same reservations, have
complementary registrations made respecting the immovables subsequently entered into the
patrimony of his debtor.

® Art. 2131 Likewise in case the existing immovable or immovables, burdened with the
mortgage, have perished or suffered deteriorations, so that they have become insufficient for the
securitry of the creditor, the latter may either enforce at once his reimbursement, or obtain and
additional mortgage.
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® Art. 2133 (D. n 55-22 if 4 Jan. 1955)

A mortgage once granted extends to all the improvements happening to the mortgaged
immovable. Where a person possesses an existing right which permits him to build for his benefit on
another’s tenement, he may grant a mortgage on the buildings whose erection is begun or merely
planned; in case of destruction of the buildings, the mortgage burdens by operation of law new
buildings erected on the same place.

® Art. 2181 (Ord. n 59-71 of 7 Jan. 1959)

Contract which transfer the ownership of immovables or immovable rights in rem which third
parties in possession wish to redeem from prior charges and mortgages shall be recorded in the land
registry of the situation of the property, in accordance with the statutes and regulations relating to
land registration.
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% Art. 2182 The mere recording in the land registry of the conveyances does not redeem
an immovable from mortgages and prior charges which burden it. A seller conveys to a purchaser only
the ownership and the rights he himself had on the thing sold: He conveys them subject to the same
prior charges and mortgages of which the thing sold was burdened.

®% Art. 2183 (Ord. n 59-71 of 7 Jan. 1959)

Where a new owner wishes to protect himself against the effect of the proceedings authorized in
chapter VI of this Title, he is bound, either before the proceedings, or within one month, at the latest,
after the first demand which is made to him, to serve on the creditors, at the domiciles they have
elected in their registrations, notice of:

1 An extract of his title, containing only the date and character of the instrument, the name and
precise designation of the seller, or of the donor, the nature and situation of the thing sold or
donated; and where a set of items of property is concerned, only the general designation of the
domain and of the arrondissements in which it is situated, the price and the costs forming part
of the sale price, or the appraisal of the thing where it has been donated;

2 An extract of the recording of the instrument of sale;

3 Atablein three columms, of which the first shall contain the dates of the mortgages and those
of the registration; the second, the names of the creditors; the third, the amount of the claims
registered.
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% Art. 2184 Art. 2184 The purchaser or the donee shall declare, in the same instrument,
that he is ready to pay, forthwith, the mortgage debts and charges, only up to the amount of the
price, without distinction between debts due or not due.

7 Art. 2185 Where the new owner has served that notice within the fixed period, and
creditor whose title has been registered, may require the sale of the immovable by public auction,
provided:

1 That the request is served on the new owner within forty days, at the latest, of the notice
served at his request, adding two days per five myriametres of distance between the elected domicile
and the real domicile of each requiring creditor:

2 That it contains undertaking of the requesting party to raise the price, or to have it raised, to
one-tenth above the one stipulated in the contract, or declared by the new owner;

3 That the same notice is served within the same period on the previous owner, principal debtor;

4  That the original and the copies of these notices are signed by the requiring creditor, or by his

agent with express authority, who, in that case, is obliged to give a copy of his power of
attorney;

5 That he offers to give security up to the amount of the price and charges. All of which, on pain

of annulment
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" Art. 2189 (Ord n 59-71 of Jan. 1959)
A purchaser of donee who retains the immovable put up for auction, by becoming the highest
bidder, is not obliged to have the judgment enforcing the auction registered.

72 Art. 2190 The withdrawal of the creditor who has required a sale by auction may not
prevent the public auction, even where the creditor pays the amount of the bid, unless all the other
mortgages expressly agree thereto.

7 Art. 2191 A purchaser who has become the final bidder has his remedy such as allowed
by law against the seller, for the repayment of what exceeds the price stipulated by his title, and for
the interest of that excess, from the day of each payment.
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