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Abstract

This independent study aims to (1) study the principles, concepts, and theories related to the
determination of criminal offenses, theories regarding punishments, the concept of over criminalization and criteria for
legal reformation; (2) study the legal measures concerning the business of renting, exchanging, or distributing films or
videos in Thailand and other countries, specifically Japan and the United States; (3) analyze the reform of criminal law
related to the business of renting, exchanging, or distributing films orvideos in Thailand and other countries, including
Japan and the United States of America; and (4) propose legal measures for Thailand concerning the business of renting,
exchanging, or distributing films or videos to align with Section 77 of the Constitution of the Kingdom of Thailand, B.E.
2560 (2017), and the national legal reform plan.

This independent study is qualitative research using document-based methods including research from
books, textbooks, articles, theses, court judgments, council meeting reports, opinions of the Council of State as well as
information from the internet and various-tegal provisions of Thailand, Japan-and the United States of America. The aim
is to provide data for analyzing problems, comparing, summarizing and suggesting solutions.

The study found that: (1) To designate any action as a criminal offense, certain principles, concepts, and
theories must be considered, including principles preventing actions that may harm, criminal offenses theories of Herbert
L. Packer, principles for enacting criminal law by Nigel Walker, limiting principles, the richest principles, economic analysis
of law, legal moralism,.and international principles for defining criminal offenses. Theories of criminal punishment
included the absolutetheory and the relative theory. Over-criminalization leads to inflationary criminal laws,
necessitating legal reform, which can be. Achieved in two ways: by.repealing laws or redefining criminal offenses; (2) In
Thailand, it is prohibited to engage in the business of renting, exchanging, or distributing Films or videos without obtaining
a license from a registrar. However, there are no similar legal prohibitions in Japan or the United States of America; (3)
The Thai law prohibiting the operation of a business involving renting, exchanging, or distributing Films or videos without
a license from a registrar is inconsistent with-the principles, concepts, and theories related to the determination of
criminal offenses and; punishments theories and dose not align with the legal measures in Japan or the United States of
America. Legal reform criteria regarding business operations in Thailand are similar to those in Japan and the United
States of America, involving the repeal or amendment of unnecessary laws; (4) It is recommended to abolish the offense
of operating a business involving renting, exchanging or distributing films without obtaining a license from the registrar
under Section 38, paragraph one, and the penalty under Section 79, as well as the offense of operating a business
involving of renting, exchanging or distributing videos without obtaining a license from the registrar under Section 54,

paragraph one, and the penalty under Section 82 of the Film and Video Act, B.E. 2551.

Keywords - Legal Reform in Criminal Law, business license, films and videos
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*® Al o0 uAg. (199550 2). U.70-72.
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19

1.7 uunAaNIeAassTuvasdeau (Legal Moralism)

LR Legal Moralism t{uuwiAaiiiuiinguinesndudesdyef@ln
n3nsEyANRANI@asIsIeg1sseusudunIuRanIsenyILardeela s ulnen1gey
diedunsdnwunasgunsfasssuvesdeau (public moral standard) Fudutiafedugu
ﬁﬁwﬁ’wjiumaﬁﬂﬁé’mmﬁwwgﬂf fatu nsesagilinnsnssiladuanufanisegn
nsnsviiudendunisnssifiaudlngludruiudiunsatuiniafasssuegnsdeuss 49
mMsnsyviuiegveauanAaiulululsasUsene uiazdiny wagoradsundadldnuga
arfy puInesgIUNsRasTIIvesdINTlAB LAY Wy maiaReafunsingasme N1
AnUszgl wsensviuviadudu®

1.8 ndna1NaluNISAMUARINEANINBIQN

A3 MLAALAAN YD YL YONINMENINNST uWIAR Naufidsind
Traduuda SalndninasilunisivmansRansergiidmualilungmaneszwinsssma
Tnemsmsmdnnguaneiluiulilenmnetssysyme vieauanasseninsene 0y
vannguaneilngasauszin Jsmaninamiunisiunauianserglignivualily
nOuUIIENI1UTEINA 2 2l AR A1UsYAIAANS U BesULAT WALl A.A. 1789
(Declaration of Human and Civic Rights of 26 August 1789) was Ufjeyananainnigdns
mg‘t':}EJSUuLL‘Vi\‘iaMUSz"UWWa A.A.1948 (Universal Declaration of Human Rights 1948 %30
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1.1-2. AuAuan hitpsy//www.krisdika.go.th/data/article77/filenew/03-1-5.pdf Sletud 11 NEFINEU 2565.

“ Declaration of Human and Civic Rights of 26 August 1789 Article 4 “Liberty consists in
being able to do anything that does not harm others: thus, the exercise of the natural rights of
every man has no bounds other than those that ensure to the other members of society the

enjoyment of these same rights. These bounds may be determined only by law.”
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* Declaration of Human and Civic Rights of 26 August 1789 Article 5 “The Law has the
right to forbid only those actions.that are injurious to society. Nothing that is not forbidden by Law
may be hindered, and no one may be compelled to do what the Law does not ordain.”

“ Declaration of Human and Civic Rights of 26 August 1789 Article 8 “The Law must
prescribe only the punishments that are strictly and evidently necessary; and no one may be
punished except by virtue of a Law drawn up and promulgated before the offense is committed,
and legally applied.”

* Universal Declaration of Human Rights 1948 Article 29 (2) “In the exercise of his rights
and freedoms, everyone shall be subject only to such limitations as are determined by law solely
for the purpose of securing due recognition and respect for the rights and freedoms of others and
of meeting the just requirements of morality, public order and the general welfare in a democratic

society.”
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1 TRIPS Agreement, Article 61

Members shall provide for criminal procedures and penalties to be applied at least in
cases of willful trademark counterfeiting or copyright piracy on a commercial scale. Remedies
available shall include imprisonment and/or monetary fines sufficient to provide a deterrent,
consistently with the level of penalties applied for crimes of a corresponding gravity. In appropriate
cases, remedies available shall also include the seizure, forfeiture and destruction of the infringing
goods and of any materials-and implements the predominant use of which has been in the
commission of the offence.

% Gs¥ani lveuns. miwaenndpvesnguaiesaensAuasasavans e sunAlneg Aunaiu
snasieanslunsneauntlya1iiteaiunisa (TRIPS Agreement). (nentinudU3aaifeans
WUudn). UPINIFTITUAENS. 2559, 1.104.

 TRIPS Agreement, Article 1(2)

For the purposes of this Agreement, the term “intellectual property” refers to all
categories of intellectual property that are the subject of Sections 1 through 7 of Part II.
PART II' STANDARDS CONCERNING THE AVAILABILITY, SCOPE AND USE OF INTELLECTUAL
PROPERTY RIGHTS
1. Copyright and Related Rights
. Trademarks
. Geographical Indications
. Industrial Designs
. Patents
. Layout-Designs (Topographies) of Integrated Circuits

. Protection of Undisclosed Information

co N o o A~AWDN

. Control of Anti-Competitive Practices in Contractual Licences)
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8 Zoufuniu. 1.66.

% Copyright Act of 1976 5.109(a) “Notwithstanding the provisions of section 106(3), the
owner of a particular copy or phonorecord lawfully made under this title, or any person authorized
by such owner, is entitled, without the authority of the copyright owner, to sell or otherwise
dispose of the possession of that copy or phonorecord.”

8 United State v. Wise 914k Tuny dunuus. (399550 16). U.67.
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"> The Tenth Amendment to the United States Constitution The powers not delegated to
the United States by the Constitution, nor prohibited by it to the States, are reserved to the States

respectively, or to the people.
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