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Abstract

Independent study aims to (1) Study concepts and theories regarding witness law, emphasizing the
importance of witness protection, concealment measures, and the non-disclosure of names, surnames, and
addresses of witnesses. (2) Study and compare concealment measures regarding the non-disclosure of names,
surnames, and addresses of witnesses in the judicial systems of Thailand, the French Republic, the Federal Republic
of Germany, and the Kingdom of New Zealand. (3) Study and analyze problems regarding the use of concealment
measures, particularly in election cases, while ensuring the non-disclosure of names, surnames, and addresses of
witnesses. (4) To suggest guidelines and-amendments. to relevant-laws to implement concealment measures,
specifically prohibiting the disclosure of names, surnames, and addresses of witnesses in cases related to election
violations and limiting the use of such measures.

This independent study is qualitative research-method, involving the examination of legal codes,
articles, journals, and electronic media documents. Both the laws of Thailand and foreign laws are analyzed and
compared to draw conclusions and make suggestions for amending and improving the law.

The study's findings.are as follows: (1) Witness protection in election law is intended to support the
criminal justice system under the crime control. model. One protective measure is concealment, which prevents the
disclosure of a witness's-name, surname, and address. (2) Unlike the French Republic, the Federal Republic of
Germany, and the Kingdom of New Zealand, Thailand's judicial system lacks a law allowing for the use of
concealment measures in court cases. However, laws in these foreign countries permit such measures under
specified conditions. (3) While there is a process for witness protection using concealment measures in the
investigation and inquiry of the Election.Commission, there is still no law-permitting their use in Thailand's judicial
system regarding election law. (4) There shall be, therefore, amended the rules of the general meeting of the
Supreme Court regarding the consideration and decision of cases concerning the right to run for election and the
revocation of the right to run for election or the right to vote in the election of members of the House of
Representatives, B.E. 2561. Regulations of the General Assembly of the Supreme Court regarding the consideration
and decision of cases regarding the right to run for election and the revocation of the right to run for election or the
right to vote in elections for local council members or local administrators, B.E. 2562. and the Constitutional Act on
the Election Commission, B.E. 2560, allowing for the use of concealment measures names, surnames, and addresses
of witnesses in court proceedings under conditions specified by law. While still considering the defendant's right to a
fair trial.

Keywords : witness protection, election cases
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85 CODE OF CRIMINAL PROCEDURE Article 706-58

In proceedings brought in respect of a felony or a misdemeanourpunished by at least three
years' imprisonment, where the hearing-of a-person-described in article 706-57 is liable to put
his life or health or that of his family members or his close relatives in serious danger, the
liberty and custody judge, seised of the case in a reasoned application by the district
prosecutor or theinvestigating judge, may authorise, in a reasoned decision, that this person's
statements will be recorded without his identity-appearing in the case file for the proceedings.
This decision. may not be appealed against, subject to the provisions of the second paragraph
of article 706-60. The liberty and custody-judge -may-himselfdecide to carry out the witness's
hearing.

The liberty and custody judge's decision, which-makes no mention of the person's identity, is
attached to the official record of the witness's hearing, from which the person's signature is
also omitted. The person's identity and address are written in another official record signed
by him, which is put in a case file separate from the case file of the proceedings, and which
also holds the application provided for in the previous paragraph.The identity and address of
the person are written in a classified, initialled register, which is opened for this purpose in

the district court.

8 CODE OF CRIMINAL PROCEDURE Article 706-57
Persons against whom there is no plausible reason to suspect that they have committed or

have attempted to commit an offence and who are in a position to bring useful pieces of
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evidence to the proceedings can declare their registered-address to be that of the police
station or gendarmerie.
The addresses of such persons are then recorded in a classified, initialled register, which is
opened for this purpose.

¥ CODE OF CRIMINAL PROCEDURE Atticle 706-60
The provisions of article 706-58 are not applicable if, when the circumstances in which the
offence was committed or the witness's personality are taken.into account, knowledge of the
person's identity is essential to the case for the defence.
Within ten days of being informed of the content of a hearing carried out under the
conditions provided for in article 706-58, the person under judicial examination may
challenge, before the president of the investigating chamber, the recourse to the proceedings
provided for in this article. After considering the evidence of the proceedings and that
included in the case file mentioned in the second paragraph of Article 706-58, the president
of the investigating chamber rules, in a reasoned decision that is not open to appeal. If he
finds the challenge justified,he orders the nullification of the hearing. He may also rule that
the witness's identity be disclosed, on the condition that the witness expressly makes it

known that he agrees to waive his anonymity.
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8 CODE OF CRIMINAL PROCEDURE Article 706-59

Under no circumstance will the identity or the address of a witness who has benefited from the
provisions of Articles 706-57 or 706-58 be revealed, other than in the case provided for in the last
paragraph of Article 706-60.

The disclosure of the identity or the address of a witness who has benefited from the
provisions of Articles 706-57 or 706-58 is punished by five years' imprisonment and a fine of

€75,000.
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%> CODE OF CRIMINAL PROCEDURE Article 706-61

A person who has been placed under judicial examination or sent for trial may ask to be
confronted with a witness heard in accordance with the provisions of article 706-58, through
the agency of a technical device allowing the witness to be heard from a distance. He may
also get his advocate to interrogate this witness in the same way. The witness's voice is then
rendered unidentifiable using the appropriate technical processes.

If the court orders an additional investigation in order to hear a witness, the latter is heard
either by an investigating judge nominated to carry out this additional investigation or, if one
of the members of the court has been nominated to carry out this hearing, by using the

technical device provided for in the previous paragraph.
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?® CODE OF CRIMINAL PROCEDURE Article 706-62
No conviction may be pronounced on the sole basis of statements recorded under the

conditions set out in articles 706-58 and 706-61.

?" Johan peter Wilheim Hilger, Organized Crime/ Witness Protection in Germany, in UNAFEI
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101 Legislation, “Criminal Procedure Code of the Federal Republic of Germany (1950, as amended

2019),” Retrieved 10 February 2023, from
https://\egislationline.org/sites/default/files/documents/15/GERM_CPC_en.pdf
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1% Criminal Procedure code of the Federal Republic of Germany Section 68 [Examination as to

Witness’ Identity]

(1) The hearing shall begin with the witness being asked to state his first name, last name,
name at birth, age, occupation-and place of residence. A witness who has made observations
in his official capacity-may state his place of work instead of his place of residence.

(2) A witness shall furthermore be permitted to state his business address or place of work or
another address at which documents can be served instead of stating his place of residence
if there is well-founded reason to fear that legally protected interests of the witness or of
another person might be endangered or that witnesses or another person might be
improperly influenced by the witness stating his place of residence. If the conditions set out
in the first sentence obtain at the main hearing, the presiding judge shall permit the witness
not to state his place of residence.

(3) If there is well-founded reason to fear that revealing the identity or the place of residence
or whereabouts of the witness would endanger the witness’ or another person’s life, limb or
liberty, the witness may be permitted not to provide personal identification data or to

provide such data only in respect of an earlier identity. However, if so asked at the main
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hearing, he shall.be required-to state in what capacity the facts'he'is indicating became
known to him.

(4) If there are sufficient indications that the conditions set.out in subsections (2) or (3) obtain,
the witness is to be advised of the rights provided thereunder. In the case of subsection (2),
the witness shall be assisted in specifying an address at which documents can be served.
Documents establishing the witness’ place of residence or identity shall be kept by the
public prosecution office. They shall only be included in the files when the fear of danger
ceases.

(5) Subsections (2) to (4) shall also apply after conclusion of the examination of the witness.
Insofar as the witness was permitted not to provide data, it must be ensured in the course of
provision of information from or inspection of files that this data is not made known to other
persons, unless a danger within the meaning of subsections (2) and (3) appears to be ruled

out.
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1% Criminal Procedure code of the Federal Republic-of Germany Section 96 [Official Documents]

Submission or delivery of files or of other documents officially impounded by authorities or
public officials shall not be requested if their superior authority declares that the publication
of these files or documents would be detrimental to the welfare of the Federation or of a
German Land. The first sentence shall apply mutatis mutandis to files and other documents
held in the custody of a Member of the Federal Parliament or of a Land Parliament or of an
employee of a Federal or Land parliamentary group where the agency responsible for

authorizing testimony has made a corresponding declaration.

"% Johan peter Wilheim Hilger, Supra note 23, p.101 81siidlu yaaigg dnsssuyed. u1msnis
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Criminal Procedure code of the Federal Republic of Germany

Section 58a [Examination by Audio-Visual Medium]

(1) The examination of a witness may be recorded on an audio-visual medium. The
examination shall, after evaluation of the relevant circumstances, be recorded and
conducted as a judicial examination if

1. the interests meriting protection of persons of less than 18 years of age as well as of
persons who as children or juveniles have been aggrieved as a result of one of the criminal
offences designated under Section 255a subsection (2) can thus be better safeguarded; or

2. there is a concern that it will not be possible to examine the witness during the main
hearing and the recording is required in order to establish the truth.

(2) Use of the audio-visual recording shall be admissible only for the purposes of the criminal
prosecution and only insofaras it is required-in order to establish the truth. Section101
subsection (8) shall apply mutatis mutandis. Sections 147 and 406e shall apply mutatis
mutandis subject to the proviso that copies of the recording may be made available to
persons entitled to inspect the files:- The-copies'may not be duplicated nor may they be
passed on. They are to be returned tothe public prosecution office as soon as there is no
further legitimate interest in using them. The transfer of the recording or the release of copies
to persons other thanthose aforementioned shall be subject to the consent of the witness.
(3) If the witness does not consent to a copy of the recording of his examination as a witness
being made available pursuant to subsection (2), third sentence, then instead a written
transcript of the recording shall be released to the persons entitled to inspect the files in
accordance with Sections 147 and 406e. The person who produces the transcript shall sign
with the addendum that he confirms the accuracy of the transcript. The right to view the
recording pursuant to Sections 147 and 406e shall remain unaffected. The witness is to be
informed of the right to refuse his consent pursuant to the first sentence.Section 168e
[Separate Examination] If there is an imminent risk of serious detriment to the well-being of
the witness in the event of his being examined in the presence of persons entitled to be
present and if that risk cannot be averted in some other way, the judge shall carry out the

examination separately from those entitled to be present. There shall be simultaneous
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audio-visual transmission of the examination to the latter. Their rights of participation shall
otherwise remain unaffected. Sections 58a and 241a shall apply mutatis mutandis. The
decision pursuant to the first sentence shall be incontestable.

Section 247a [Witness Examination in Another Place]

(1) If there is an imminent risk of serious detriment to the well-being of the witness were he
to be examined in the presence of those attending the main hearing, the court may order
that the witness remain in another place during the examination; such an order shall also be
admissible under the conditions set out in Section251 subsection (2), insofar as this is
necessary to establish the truth. The decision shall be incontestable. A simultaneous audio-
visual transmission of the testimony shall be provided in the courtroom. The testimony shall
be recorded if there is a concern that the witness will not be available for examination at a
future main hearing and the recording is necessary for establishing the truth. Section 58a
subsection (2) shall apply mutatis mutandis.

(2) The court may order that the examination-of an expert be conducted in such a way that
the expert is located in another place thanthe court and the examination is simultaneously
transmitted audio-visually.to the place where the expert is located and to the courtroom.
This shall not apply in the cases referred to.in Section 246a. The decision pursuant to the first
sentence shall not be contestable.
255a [Showing Audio-Visual Recordings]

(1) The provisions relating to the reading of a transcript'of an examination pursuant to
Sections251,:252,.253 and 255 shall apply mutatis mutandis to the showing of an audio-visual
recording of a witness examination.

(2) In proceedings relating to criminal offences against sexual self- determination (sections174
to184g of the Criminal Code) or against life (sections 211 to 222 of the Criminal Code) or for
ill-treatment of an individual placed in the charge of another (section 225 of the Criminal
Code) or to criminal offences against personal liberty pursuant to sections 232 to 233a of the
Criminal Code, the examination of a witness under 18 years of age may be replaced by the
showing of an audio-visual recording of his previous judicial examination if the defendant and
his defence counsel were given the opportunity to participate in such examination. This shall
also apply to witnesses who have been aggrieved by one of these criminal offences and were
under the age of 18 at the time of the offence. When taking its decision the court shall also
consider the interests of the witness meriting protection and shall give the reason for showing

the recording. Supplementary witness examination shall be admissible.
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199" United Nations, Good Practices for the Protection of Witnesses in Criminal Proceedings

Involving Organized Crime, (New York : United Nations, 2008), p.44,56.
10 The existence of legislation is the most common scenario but may not always be required.
There are examples of countries with established programmes where witness protection is

not based on a law, such as New Zealand. In those countries, witness protection was
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developed as a regular police function deriving directly from the responsibility of the police
to protect the life and safety of people. Policy, coupled with the agreements signed with
witnesses admitted to the programme, provide a sufficient and adequate framework for the
programme’s operations. 87984lU WIBUN YBIAR, “NITANATOINEIULABHUINUIZUANITIATAVES
Wnthilvessy,” (Menunsfinufuaidass Usyaumyndin) 1vnineidesssumans, Unusiil.

2562, K1 46.

111 ' . : .
In New Zealand, interviews-of witnesses considered-for the programme are recorded on

videotape as evidence that such aspects have been discussed 91389k WIVUN NBIAIA,
“NITANATRINYGIULAL R WAL UITUANTTNITAVBUIMITN V9T, ” (T18uMsAnyIAuaindase

YSayayuniaudin) ivinendesssuenans, Unustl, 2562, i 46.

12 Legislation, “Evidence Act 2006,” Retrieved 10 February 2023, from

http://legislation.govt.nz/act/public/2006/ 0069/1atest/DLM393949.html

3 Evidence Act 2006 section 110 Pre-trial witness anonymity order

(1) This section and section 111 apply if a person is charged with a category 3 or 4 offence.
(2) At any time after the person is charged, the prosecution or the defendant may apply to

a Judge for an order—
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(a) excusing the applicant from disclosing to the other party before the trial the name,
address, and occupation of any witness, and (except with the leave of the Judge) any other
particulars likely to lead to the witness’s identification; and

(b) excusing the witness from stating in any formal statement, or in giving oral evidence in
accordance with an oral evidence order, his or her name, address, and occupation, and
(except with leave of the Judge) any other particulars likely to lead to the witness’s
identification.

(3) The Judge must hear and determine the application in chambers, and—

(a) the Judge must give each party an opportunity to be heard on the application; and

(b) neither the party supporting the application nor the witness need disclose any
information that might disclose the witness’ s identity to any person (other than the Judge)
before the application is dealt with.

(4) The Judge may make the order if he or she believes on reasonable grounds that—

(a) the safety of the witness or of any other person'is likely to be endangered, or there is
likely to be serious damage to property, if the witness’ s identity is disclosed before the trial;
and

(b) withholding the witness’s identity until the trial would not be contrary to the interests of
justice.

(5) Without limiting subsection (4), in considering the application, the Judge must have regard
to—

(a) the general right of a defendant to know the identity of witnesses; and

(b) the principle that witness anonymity orders are justified only in exceptional circumstances;
and

() the gravity of the offence; and

(d) the importance of the witness’s evidence to the case of the party who wishes to call the
witness; and

(e) whether it is practical for the witness to be protected prior to the trial by any other
means; and

(f) whether there is other evidence that corroborates the witness’s evidence.

(6) A pre-trial witness anonymity order may be made—

(a) by a District Court Judge who holds a warrant under the District Court Act 2016 to conduct
jury trials:

(b) if the preliminary hearing is held in the Youth Court, by a Judge referred to in section
274(2)(a) of the Oranga Tamariki Act 1989:
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(c) by a High Court Judge.

1% Evidence Act 2006, section 111 Effect of pre-trial witness anonymity order

If a pre-trial witness anonymity order is made under section 110,—

() the party who applied for the order must give the Judge the name, address, and
occupation of the witness;-and

(b) no formal statement filed-under the Criminal Procedure Act 2011 may disclose the name,
address, or occupation of the witness;-or-any-other particulars likely to.lead to the witness’s
identification; and

(c) during the giving of oral evidence before the trial,—

(i) no lawyer, officer of the court, or other person involved in that process may disclose the name,
address, or occupation of the witness, or any other particular likely to lead to the witness’s
identification; and

(i) no oral evidence may be given, and no question put to any witness, if the evidence or
question relates to the name, address, or occupation of the witness who is subject to the
order; and

(iii) except with the leave of the Judge, no oral evidence may be given, and no question put to
any witness, if the evidence or question relates to any other particulars likely to lead to the
identification of the witness who is subject to the order; and

(d) no person may publish, in any report or account relating to the proceeding, the name,
address, or occupation of the witness, or any other particulars likely to lead to the witness’s

identification.
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15 Court of New Zealand, “Court of New Zealand,” Retrieved 10 February 2020, from

https.//www.courtsofnz.govt.nz/the-courts/high-courtcases-to-court/#criminal -proceedings

And Legislation, “New Zealand Legislation,” Retrieved 10 February 2020, from

http://www.legislation.govt.nz/act/public/2011/0081/latest/DLM3360716.html

16 Evidence Act 2006 section 112 Witness anonymity order for purpose of High Court trial

(1) This section and section 113 apply if a person is charged with a category 3 or 4 offence.
(2) The prosecution or the defendant may apply to a High Court Judge for a witness
anonymity order under this section.

(3) The Judge must hear and determine the application in chambers, and—

(a) the Judge must give each party an opportunity to be heard on the application; and

(b) neither the party supporting the application nor the witness need disclose any
information that might disclose the witness’s identity to any person (other than the Judge)
before the application is dealt with.

(4) The Judge may make a witness anonymity order if satisfied that—

(a) the safety of the witness or of any other person is likely to be endangered, or there is

likely to be serious damage to property, if the witness’ s identity is disclosed; and


https://www.courtsofnz.govt.nz/the-courts/high-courtcases-to-court/#criminal
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(b) either—
(i) there is no reason to believe that the witness has a motive or tendency to be dishonest,
having regard (where applicable) to the witness’ s previous convictions or the witness’ s
relationship with the defendant or any associates of the defendant; or
(i) the witness’ s credibility can be tested properly without disclosure of the witness’s
identity; and

(c) the making of the order would not.deprive the defendant of a fair trial.

(5) Without limiting subsection (4), in considering the application, the Judge must have
recard to—
(a) the general right of a defendant to know the identity of witnesses; and
(b) the principle that witness anonymity orders are justified only in exceptional circumstances;
and
(0) the gravity of the offence; and
(d) the importance of the witness’s evidence to the case of the party who wishes to call the
witness; and
(e) whether it is practical for the witness to be protected by any means other than an
anonymity order; and
(f) whether there.is other evidence that corroborates the witness’s evidence.
Evidence Act 2006 section 113 Effect of witness anonymity under section 112
If a witness anonymity order.is made under section 112,—
() the party who applied for the order must give the Judge the name, address, and
occupation of the witness; and
(b) the witness may not be required to state in court his or her name, address, or occupation;
and
(c) during the course of the trial no lawyer, officer of the court, or other person involved in
the proceeding may disclose—
(i) the name, address, or occupation of the witness; or
(i) except with leave of the Judge, any other particulars likely to lead to the witness’s
identification; and

(d) during the course of the trial—
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() no oral evidence may be given, and no question may.be put to any witness, if the
evidence or question relates to the name, address, or occupation of the witness who is
subject to the order; and

(i) except with leave of the Judge, no.oral evidence may be given, and-no question may be
put to any witness, if the evidence or question relates to any other particulars likely to lead
to the identification of the witness who is subject to the order; and

(e) no person may publish, in any report-or-account relating to the proceedings, the name,
address, or occupation of the witness, or any other particulars likely to lead to the witness’s

identification.

18 Evidence Act 2006 section 116 Judge may make orders and give directions to preserve

anonymity of witness

(1) A Judge who makes an order under section 110 or 112 may, for the purposes of the giving
of oral evidence in accordance with an oral evidence order or the trial (as the case may be),
also make any orders and give any directions that the Judge considers necessary to preserve
the anonymity of the witness, including (without limitation) 1 or more of the following

directions:
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(a) that the court be cleared of members of the public:

(b) that the witness be screened from the defendant:

(c) that the witness give evidence by closed-circuit-television or by video link.

(2) In considering whether to give directions concerning the mode in which the witness is to
give his or her evidence in accordance with an oral evidence order or at the trial, the Judge
must have regard to the need to protect the witness while at the same time ensuring a fair

hearing for the defendant.

19 Evidence Act 2006 section 117 Variation or discharge of witness anonymity order during trial

At any time before a witness gives evidence during a trial,-a High Court Judge may, on his or
her own motion oron the application of either party, vary or discharge a witness anonymity

order made for the purposes of the proceeding-under section 112.

120 Evidence Act 2006 section 119 Offence

(1) A person_commits-an offence and is liable on conviction to a term of imprisonment not
exceeding 7 years-who, with.knowledge of a pre-trial witness anonymity order made under
section 110, intentionally contravenes section-111(b) or (d).

(2) A person commits an offence and is liable on conviction to a term of imprisonment not
exceeding 7 years who, with knowledge of a witness anonymity order made under section
112, intentionally contravenes section 113 (c) or (e).

(3) If a person contravenes section 111(b) or (d) or 113(c) or (e), and that contravention does
not constitute an offence against subsection (1) or (2), the person commits an offence and is
liable on conviction,—

(a) in the case of an individual, to a fine not exceeding $2,000:

(b) in the case of a body corporate, to a fine not exceeding $10,000.

(4) Nothing in this section limits the power of any court to punish any contempt of court.
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