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Abstract

The objectives of this independent study are to (1) study concepts and theories regarding the
inspection of prosecutors' non-prosecution orders (2) study legal measures for examining the prosecutor's use of
discretion in non-prosecution orders (3) analyze Laws related to the inspection of the prosecutor's discretion in non-
prosecution orders (4) recommend amendments to the law regarding the inspection of the prosecutor's non-
prosecution orders.

This independent study is qualitative research, gathering data from the Supreme Court's judgment of
the Criminal Court in Corruption and Misconduct Cases, Part 1, final decision with conflicting opinions from the
Attomey General, News from the media from legal documents Academic documents or textbooks Thesis research,
articles, information from the internet and other relevant information in the country regarding offenses that are
criminally punishable in connection with suchrissues.

The results of the study found that (1) the use of the prosecutor's discretion in ordering cases must be
done within the limits of the law and must take into account the interests. of the state. People's rights and freedoms
the law has clearly separated the powers of the state as an important mechanism for checking and balancing the
exercise of power. (2) Thai law gives the prosecutor the power to order no-prosecution. If an action is wrong or there
is insufficient evidence to prosecute or the case is not in- the public interest. Under the legal regime of the Federal
Republic of Germany, the law states that prosecutors canprosecute every matter if there is only evidence. Reducing
or limiting the use of prosecutorial discretion is a refusal to exercise discretion excessively. In Japan, ordering or not
prosecuting a criminal case is a matter of discretion in many cases, such as insufficient evidence to convict the accused,
or the accused's age or innocence. Japanese prosecutors have the authority to order no prosecution. (3) Inspecting
the discretion of prosecutors in Thailand regarding non-prosecution orders, the police organization is the authority.
While in the Federal Republic of Germany, the courts are the auditors. In Japan, a lawsuit review committee was
established to supervise and examine orders not to sue. (@) The legal provisions regarding the use of discretion in
ordering criminal cases should be amended by specifying criteria and conditions for ordering cases, and a dedicated
committee should be established to oversee the inspection of non-prosecution in order to act on behalf of the police
organization in examining the prosecutor's non-prosecution orders, and specifying a time period for making dissenting
opinions.

Keywords : Prosecutor's discretion Order not to sue checks and balances
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Guidelines on the Role of Prosecutors)
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% United Nations Guidelines on the Role of Prosecutors. Article 11 Prosecutors shall
perform an active role in criminal proceedings, including institution of prosecution and, where
authorized by law or consistent with local practice, in the investigation of crime, supervision over
the legality of these investigations, supervision of the execution of court ns and the exercise of
other functions as representatives of the public

% United Nations Guidelines on the Role of Prosecutors. Article 12. " Prosecutors shall, in

accordance with the law, perform their duties fairly, consistently and expeditiously, and respect
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é"\ﬁ'zylaeheﬁwmé'ﬂn'ﬁ (Standards of professional responsibility and statement of
the essential duties and rights of prosecutors)
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and protect human dignity and uphold human rights, thus contributing to due process and the
smooth functioning of the criminal justice system.

% |AP International Association of Prosecutors. July 10, 2010.

" Standards of professional responsibility and statement of the essential duties and rights
of prosecutors. Item 4.2 "Where participation in the investigation of crime or supervision of the
police or other investigation bodies is within their competence, prosecutors should do so
objectively, impartially and professionally and seek to ensure that the investigating services respect

legal principles and fundamental human rights."
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" Recommendation Rec (2000) of the Committee of Ministers of the Council of Europe on
the role of public prosecution in the criminal justice system. Article 1 Public prosecutors are public
authorities who, on behalf of society and in the public interest, ensure the application of the law

where the breach of the law carries a criminal sanction, taking into account both the rights of the

individual and the necessary effectiveness of the criminal justice system
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" Recommendation Rec(2000) of the Committee of Ministers of the Council of Europe,
Article 3"In certain criminal justice systems,prosecutors also have other functions such as to
elaborate and implement national crime policy, to conduct, direct or supervise investigations, to
ensure that victims are effectively assisted; to decide on alternatives to prosecution, or to supervise
the execution of court

decisions."

® Recommendation Rec (2000) of the Committee of Ministers of the Council of Europe
on the role of public prosecution in the criminal justice system, Article 21 “ In general, public
prosecutors should scrutinise the lawfulness of police investigations at the latest when deciding
whether a prosecution should commence or continue. In this respect, public prosecutors will also
monitor the observance of human rights by the police.”

" Recommendation Rec (2000) of the Committee of Ministers of the Council of Europe
on the role of public prosecution in the criminal justice system, Article 22. “ In countries where
the police isplaced under the authority of the Public Prosecution or the police investigations are
either conducted or supervised by the public prosecutor, that State should take effective

measures to guarantee that the
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public prosecutor may:

a. give instructions as appropriate to the police with a view to an effective
implementation of crime policy. priorities, notably with respect to deciding which categories of
cases should be dealt with first, the means used to search for evidence, the staff used, the
duration of investigations, information to be given to the Public Prosecution, ... etc;

b. where different police agencies are available, allocate individual cases to the
agency that it deems best suited to deal with it;

c. carry out evaluations and controls in so far as these are necessary in order to
monitor compliance with its instructions and the law;”

’® Recommendation Rec (2000) of the Committee of Ministers of the Council of Europe
on the role of public prosecution in the criminal justice system, Article 2 3 “ States where the
police is independent of the Public Prosecution should take effective measures to guarantee that

there is appropriate and functional cooperation between the Public Prosecution and the police.”
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1% German Code of Criminal Procedure. Section 152 (2) Unless otherwise provided by law,
the public prosecution office is obliged to take action in relation to all prosecutable criminal
offences, provided there are sufficient factual indications.
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' German Code of Criminal Procedure, 153 (1) Where a less serious criminal offence

(Vergehen) is the subject of the proceedings, the public prosecution office may dispense with
prosecution with the consent of the court competent to open the main proceedings if the
offender’s guilt is considered to be minor-and there is no public interest in the prosecution. The
consent of the court is not.required in the case of a less serious criminal offence which is not
subject to an increased minimum sentence and if the consequences ensuing from the offence are
minor.
" German Code of Criminal Procedure, 153 b (1) 1) If the conditions under which the
court could dispense with imposing a-penalty are met, the public prosecution office may, with the
consent of the court which would have jurisdiction over the main hearing, dispense with the
preferment of public charges.
"% German Code of Criminal Procedure , 154. 1. if the penalty or the measure of reform
and prevention in which the prosecution may result is not particularly significant in addition to a
penalty or measure of reform and prevention which has been imposed with binding effect upon
the accused for another offence or which he or she can expect for another offence or 2. beyond
that, if a judgment is not to be expected for such offence within a reasonable time and if a penalty
or measure of reform and prevention which was imposed with binding effect upon the accused or
which the accused can expect for another offence appears sufficient to have an influence on the
offender and to defend the legal order.

116

German Code of Criminal Procedure , 154a. (1) If individual severable parts of an offence

or individual violations amongst several violations of law committed as a result of the same offence
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are not particularly significant 1. fora penalty or measure of reform and-prevention to be expected
or 2. in addition to a penalty or measure of reform and prevention which has been imposed with
binding effect upon the accused for another offence or which he or she can expect to be imposed
for another offence, then prosecution may be limited to the other parts of the offence or the other
violations of the law. Section 154 (1) no. 2 applies accordingly. The fact of the limitation is to be
placed on record. (2) After the bill of indictment has been filed, the court, with the consent of the
public prosecution office, may introduce this limitation at any stage of the proceedings. (3) The
court may at any stage of the proceedings reintroduce into the proceedings those parts of the
offence or violations of the law which were not considered. An application by the public
prosecution office for reintroduction is to be granted. If parts of an offence which were not

considered are reintroduced, section 265 (4) applies accordingly.
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“(1)In a case involving a misdemeanour, the public prosecution office may, with the
consent of the accused and of the court competent to order the opening of the main proceedings,
dispense with preferment of public charges and concurrently impose conditions and instructions
upon the accused if these are of such a nature as to eliminate the public interest in criminal
prosecution and if the degree of guilt does not present an obstacle. In particular, the following
conditions and instructions may be applied: 1. to perform a specified service in order to make
reparations for damage caused by the offence; 2. to pay a sum of money to a non-profit-making
institution or to the Treasury; 3. to perform some other service of a non-profit-making nature; 4. to
comply with duties to pay a specified amount in maintenance; 5. to make a serious attempt to
reach a mediated agreement with the aggrieved person (perpetrator-victim mediation) thereby
trying to make reparation for his offence, in full or to a predominant extent, or to strive therefor;
6. to participate in a social skills training course; or 7. to participate in a course pursuant to section
2b subsection (2), second sentence, or section 4 subsection (8), fourth sentence, of the Road Traffic
Act.”
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122 « Spapeaniu’,

123 Casper, Gerhard; Zeisel, Hans, "Lay Judges in the German Criminal Courts", Journal of
Legal Studies, Vol.1 (January 1972). $1dlu ugdud Tasod. n1snsaeaeunislenanielunisdinieng
Y9498173. N1 53

'** Hans-Heinrich Jescheck. The Discretionary Powers of the Prosecuting Attorney in West
Germany. The American Journal of Comparative Law. Vol.18, No.3, (1970).pp.508-512 814l
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53 (State Court of Appeals) Melu-1 wau'? ievelimadslidunisdiiiesnfinanan lng

" German Code of Criminal Procedure : Section 171 “If the public prosecution office

does not grant an application to prefer public charges or if, after conclusion of the investigations,
it orders the proceedings to be terminated, it is required to notify the applicant, indicating the
reasons. If the applicant is also the aggrieved person, the order must indicate the possibility of
contesting the decision and-the time limit provided therefor (section 172 (1)). Section 187 (1)
sentence 1 and (2) of the Courts Constitution Act applies-accordingly to aggrieved persons who
would be entitled to join a public prosecution-as-private accessory prosecutor pursuant to section
395, insofar as they request a translation.”

'”® German Code of Criminal Procedure Section 172 (1) If the applicant is also the aggrieved
person, he or she is entitled to lodge a complaint against the notification made pursuant to section
171 with the official with supervisory authority over the public prosecution office within two weeks
after receipt of such notification. On the filing of the complaint with the public prosecution office,
the time limit is deemed to have been observed. Time does not start to run if no instruction was
given pursuant to section 171 sentence 2.

% German Code of Criminal Procedure Section 172 (2) The applicant may, within one
month after receipt of notification, apply for a court decision in respect of the dismissal of the
complaint by the superior official of the public prosecution office. The accused is to be instructed
as to this right and as to the form such application takes; the time limit does not run if no instruction
has been given. The application is inadmissible if the sole subject of the proceedings is an offence

which can be prosecuted by the aggrieved person by way of a private prosecution or if the public

prosecution office has dispensed with preferring public charges in accordance with section 153 (1),
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section 153a (1) sentences 1 and-7, or section 153b (1); the same applies in the cases under sections
153¢ to 154 (1) and those under sections-154b-and-154c.

% German Code of Criminal Procedure Section 173 (1) Uponthe request of the court, the
public prosecution office is required to submit to the court the records.of the hearings conducted
so far.

(2) The court-may inform the accused of the application, setting a time limit for making a
statement in reply.

(3) The court may order investigations to prepare its decision and may entrust such
investigations to a commissioned or requested judge.
P! German Code of Criminal Procedure Section 177 The costs resulting from the
proceedings on the application are to be imposed on the applicant in the cases under section 174
and section 176 (2).
% Joachim Herrmann. The Rule of compulsory Prosecution and the Scope of Prosecutorial
Discretion in Germany. University of Chicago Law Review. vol.41. 1974.pp.469-477

133

John H. Langbein. Controlling Prosecutorial Discretion in Germany. supra note 15.

pp.438, 465.



56

fingundngnuiisanslunisiigatanuiia (Wleididememiuitneundngiunedes uws

dumaiuimenumdng ulineiles) Medazdedldsuanuduseuainaansu dun153sazdy

Tiflaslaganfunnmsn 153 waza1nsd 153 1o ot

(4) didgemenesnangauaslunaudnuisdseny nsiians
v a a vy & & o aa o
dLdemelasnfongIuaitedlanienueity iWunsnsvaeunisidnandalunisdsnfiong
Y049uMsineideone Wgauwsinseeiansanlutuneuaavngimsiassuiles i sanuas
fiendssuilosindnasduyanaiinszyihinaswsell Aldudiwiandivesaa dsuing
lpdematunuinneitedunsnsisaeunislinaitavesdunislutesmetmenuies
a Ay a a P A Ao
AuineIidevneluafanunsaleals Aeauianilnyiiu
naNUNgIUAINRR Jafedesiuensunseusslorilusuninddududiudy aundygh
Tiludszananguunegisiansananueiganiusaisisasgoasud uins 374'%
) [y a 1 le’ v [ o a0 P =3 1
Ausuanuiawarindnanusenisaziuiiaspfnsedlaliuiinig

Weauduuselemisoasisae mnninaudensdiliiefidemediniavsiendsona

el uenntifidemeaunsafiasndnana ildiadlaeiifosselintnnudunisaeuaiunie

Heswrmidunen’® Frsnnsanluadiitidomeaaeiazmiloutunsdl fndnaudsnisduy
Y

4 a Y oa ¥ = o a ‘N137 o a a
Ailoand wikideneazdesdnuisanylunisdiuad ™ waslunsaudunfongilay

B ibid”. p.a6d. $ndlu-nsain a¥eeves. manmaounanislunsdseiiongveminnusenms
vosUszmAlneSauiisuiunsUseme. i 178.

P Jay A.Sigler.~ The Presecuter: A cemparative Eunctional Analysis. in Prosecutor.
(California: Sage Publications), 1979. P.56.

% nsafy a¥osmes. AsnsIadRUR AN TlUNIA IAf aa we I nauS BN sYRsUsEINAlTY
Wisuleuiusaussine. w178,
" German Code of Criminal Procedure Section 385 (3) A lawyer may inspect those files
on behalf of a private prosecutor which are available to the court or would have to be submitted
by the public prosecution office in the event of public charges being preferred, and he or she may
examine evidence in official custody if the purpose of the investigation in other criminal
proceedings cannot be endangered thereby and the overriding interests meriting protection of the
accused or third parties do not constitute an obstacle thereto. Applying sentence 1 accordingly,
private prosecutors who are not represented by a lawyer are authorised to inspect the files and to
examine, under supervision, evidence in official custody. If the files are not kept in electronic form,

instead of granting inspection of the files, copies of the files may be transmitted to private

prosecutors who are not represented by a lawyer. Section 406e (5) applies accordingly.
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%8 German Code of Criminal Procedure Section 380 (1) Prosecution for trespass, insult,
violation of the privacy of correspondence, bodily harm (sections 223 and 229 of the Criminal
Code), threatening commission of a serious criminal offence and criminal damage may be brought
only after reconciliation was unsuccessfully attempted by a reconciliation board to be designated
by the Land department of justice. The same applies to an offence under section 323a of the
Criminal Code if the offence, having been committed in a state of intoxication, is a less serious
criminal offence as referred to in sentence 1. When bringing a private prosecution, the claimant is
required to submit a certificate to prove that reconciliation has been attempted.

" Undles eifatin. Yymmsaduafieglaedideme. sasunaaivnIsused1d wa. 2550.
WAVedusssumans. Ranipda 3. NSl v INendesssumans, 2552, wtn 485.

10« Spafen.” v 484-486.
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1 Prison Watch Public Association. Criminal justice system.in Japan. June 7, 2024. Retrieved from
: https://www.hrw.org/report/2023/05/25/ japans-hostage-justice-system/denial-bail-coerced-confessions-
and-lack-access
7 p.L. Reichel. Comparative Criminal Justice System. (New Jersy: Prentice Hall, 1994.
p.156.

'® prosecutor’s office act Article 6 Prosecutors shall be classified as either Prosecutor
General or prosecutor.

' prosecutor’s office act Article 4 Each prosecutor shall have the following duties and
authority as a representative of public interests:

1. Matters necessary for investigating crimes and instituting and maintaining public
prosecution: Provided, That the scope of crimes into which a prosecutor may commence an
investigation shall be as follows:

(a) Significant crimes prescribed by Presidential Decree, such as corruption and economic
crimes;

(b) Crimes committed by a police official (including a person who performs the duties of
a judicial police officer pursuant to other statutes) and a public official of the Corruption

Investigation Office for High-Ranking Officials (including a public official dispatched under the Act
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Wodldl nsdiiulundnnisilesndlaenaiida (kisobenig shugi, Opportunity Principle) '

on the Establishment and Operation of the Corruption Investigation Office for High-Ranking
Officials);

(c) Crimes directly related to crimes recognized in connection with those specified in
items (a) and (b) and those referred to by a judicial police officer;

2. Direction for and supervision of special judicial police officers with respect to the
investigation of crimes;

3. Requests for appropriate application of statutes or regulations to a court;

4. Direction for and supervision of the execution of judgments;

5. Proceedings with litigation or-administrative-litigation to which the State is a party or a
participant, or direction for or supervision of such proceedings;

6. Matters which fall under the authority of prosecutors under other statutes or
regulations.

(2) A prosecutor shall not institute a public prosecution for any crime into which he or
she has commenced an investigation: Provided, That the same shall not apply to a crime referred
to by a judicial police officer. <Newly Inserted on May 9, 2022>

(3) In performing his or her duties, each prosecutor as a civil servant of all citizens shall
protect the human rights of citizens, observe due process, and maintain political neutrality, and
shall not abuse any authority vested in him or her, in accordance with the Constitution and
statutes. <Amended on Dec. 8, 2020; May 9, 2022>

190 st Sygyadne. nsvuaunsgRsssumengisuifisy. uih 73,

! Criminal Procedure Code Article 248 Where prosecution is deemed unnecessary owing
to the character, age, environment, gravity of the offense, circumstances or situation after the

offense, prosecution need not be instituted.
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' p L. Reichel. Comparative Criminal Justice System. supra note 61. p.157.

P fugyaana. nsruiunnsefsssuvnegnIeudieu. i 74.

"> Annual Report of Judicial Statistics for 2003. 8141w WY Tygyaans. NTUIUNITYATITYU

MeUSeuWEy. nunnavuAs : anslnena. 2554, wi 74,

16« Spafediu’ win. 77.
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"’ The Public Prosecutors Office Act Article 14. “Minister of Justice may control and

supervise public prosecutors generally in regard to their functions. However, in regard to the
investigation and disposition of individual cases, he may control only the Prosecutor-General”.
158

Terutoshi Yamashita, "The Criminal Justice System in Japan: The Prosecution,"UNAEF!

103rd International Training Course, 17 April 1996, pp.16-17.
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5535y (Showa Constitution)*® Gadga@susesbigininerlasunisuseiuanudu

o

' Criminal Procedure Code Article 260 Where a public prosecutor has instituted

prosecution or made a disposition not to institute prosecution regarding a case with respect to
which a complaint, accusation or claim has been filed, the public prosecutor shall notify the person
who filed the complaint, accusation or claim promptly. This shall also apply to cases where a
public prosecutor has withdrawn the prosecution or has sent the case to a public prosecutor of
another public prosecutors office.

7 “ibid”. p.82.

168

Showa Constitution, Article 76. The whole judicial power is vested in a Supreme Court

and in such inferior courts as are established by law.
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A1agagn (Taishin-in) Usenauslggiininyiminmagean
(Chief Justice) wazgfnnw1dn 14 w1e Mageaniisuiafiarsanaffisnainmagnssal
uona It SefigrunafiasanininwilunszuIun1s0en0euANENTINAT National

Personnel Authority’"

[
a o

M1AganseAaenssal (High Court fiviavun 8 g 181u19
21113 ITUANINWIAAATRUAGUNIUSEINAN YUY UaiazaaUsznaunde Usesiuuasy
fnnwanaa lngeagilsunanInsanafngnsIaiuiRnatusiy (District Court) 138

ARTINNINATAATEUAT (Family Court) widmsuaansinisiledlutoninug nienenis

38139a (Insurrection or Sedition) Agilnsiuesuazaniluanimagail' ™

No extraordinary- tribunal shall be established, nor shall any organ or agency of the
Executive be given final judicial power.

All judges shall be independent in the exercise of their conscience and shall be bound
only by this Constitution and the laws.

' The Court Organization Law 1947 Article 2 Inferior courts.

(1) Lower courts shall mean High Courts, District Courts, Family Courts, and Summary
Courts.

(2) The details of establishment, abolition and jurisdictional district of lower instance courts
shall be provided for by law separately

10 yut fygadne. nsvuiunsyRsssumsengisuidieu. wih 83,

7« Spafeiu”. wih 8d.

2 « Spadeaiu’. vith 85.
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" Marcia E. Goodman. The Exercise and Control of Prosecutorial Discretion in Japan. P.67.
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18 “ibid”. P.67.
1" Code of Criminal Procedure Article 262(1)Where a person who has filed a complaint or
accusation regarding an offense set forth in-Articles 193 to 196 of the Penal Code, Article 45 of the
Subversive Activities Prevention Act (Act No. 240 of 1952), or Article 42 or 43 of the Act on
Regulation of Organizations Which Have Committed Indiscriminate Mass Murder (Act No.147 of
1999) is dissatisfied with the disposition not to institute prosecution made by a public prosecutor,
the complainant or accuser may request the district court which has jurisdiction over the location
of the public prosecutors office to which that public prosecutor belongs to commit the case to a
court for trial.

% Article 262(2) The request set forth in the preceding paragraph shall be made by

submitting an application to the public prosecutor who made the disposition not to institute

prosecution within 7 days from the day on which the notice set forth in Article 260 was received.
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' Article 263 Article 263(1) The request set forth in paragraph (1) of the preceding Article

may be withdrawn up until the decision set forth in Article 266 is rendered. (2) The person who
made the withdrawal set forth in'the preceding paragraph shall not make any request set forth in
paragraph (1) of the preceding Article regarding the same case..

2 Article 171 The provisions of the preceding Chapter, except those pertaining to a
subpoena, shall apply mutatis mutandis to expert evidence.

'% Article 172 (1)When a person who is to undergo a body search refuses the body search
of an expert witness prescribed in paragraph (1) of Article 168, the expert witness may request a
judge for the body search.

(2)The judge who is requested as prescribed in the preceding paragraph may search

the body of a person-in‘accordance with the provisions of Chapter X.
' Article 265(1)A trial and decision regarding the request set forth in paragraph (1) of
Article 262 shall be conducted and rendered by a collegiate panel.

(2)The court may, if it deems necessary, requisition a judge of a collegiate panel to
investigate the facts, or commission a judge of a district or summary court to do so. In this case,
an authorized judge or a commissioned judge shall have the same authority as a court or a presiding
judge.

"% Article 266 A court shall render a ruling according to the following classifications when
it receives a claim set forth in Article 266;
(iDWhere the request is well-grounded, the case shall be committed to the

competent district court for trial.
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% Article 267Where the decision set forth in paragraph (2) of the preceding Article has

been rendered, prosecution regarding the case shall be deemed to have been instituted.

"7 Article 268(1)Where a case has been committed to trial pursuant to the provision of
item (i) of Article 266, the court shall appoint one attorney who shall maintain the prosecution of
such case from among the attorneys.

(2)The attorney appointed as prescribed in the preceding Article shall exercise the
same function as a public prosecutor in order to maintain the prosecution until the decision has
become final and binding; provided, however, that with regard to issuing orders to a public
prosecutor's assistant officer or a judicial police official for investigation the appointed attorney
shall do so by commissioning a public prosecutor.

(3)The attorney who exercises the same function as a public prosecutor pursuant
to the provision of the preceding paragraph shall be deemed to be an official engaged in public
service in accordance with laws and regulations.

(4)The court may cancel the appointment of the attorney set forth in paragraph (1)
at any time if it finds that the attorney is not qualified to exercise the duties or there are any
other special circumstances.

(5)The attorney appointed as set forth in paragraph (1) shall be given an allowance
as provided in a Cabinet order.

"% Article 268 (2)The attorney appointed as prescribed in the preceding Article shall
exercise the same function as a public prosecutor in order to maintain the prosecution until the
decision has become final and binding; provided, however, that with regard to issuing orders to a

public prosecutor's assistant officer or a judicial police official for investigation the appointed

attorney shall do so by commissioning a public prosecutor.
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(3)The attorney who exercises the same function as a public prosecutor pursuant
to the provision of the preceding paragraph shall be deemed to be an official engaged in public

service in accordance with laws and regulations
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