n15isnsnIsnsUnasesnliuglinihnsenumangvangdnig

N15U29NULazUs1UUsIUNSNBNNY

WNE1IATAE AuuzaTIuga

nsAinwAuaIdasziiludiunisvesnsing
AuvangnsUsyadRAansuiUuga v ennguunguivy
gUNINLRAIENT UNTINGIUFLVIEEITUITINY

W.A. 2566



The Application of Administrative Measures Against Reporting Entities

under the Anti-Money Laundering law

Miss. VILAWAN LIMPANAWANNAKUL

An Independent Study Submitted in Partial Fulfillment of the Requirements for
the Degree of Master of Laws in Public Law
School of Law Sukhothai Thammathirat Open University
2023



L }'% Y a
wan1sAnEIAUAI1DETY

Yauazuwana
LUUIYT / B8N
#1177

2191587NUSnw

mMsmsnsmsUnaseslFRUEmh T Uy
ngvsngeensdesiulazysiuununisveniu
wiaianiad fuduissuga

NAUIYINY MINENITY

UAAENS W INeaegluisITussY

ey

NEAERNTIA158 AT.ANATT WHUITA

nsEneweuaIdaszilasumnuiuteulmdudiunilweinisane

MUnaNgnssER Uy Watuil 25 gatau w.a. 2567

AMLNISUNITADUNNSANYIAUAINDATY

Y5¢51UnIIUNIS

(§98Aans19138 A%.aNRT7 UWKITR)

AIIUNIT

({eansanse 5350307 1Wesa)

o

(599A1@MS1158 AT.AAANIY LNESHIVITY)

$NWINISNUTRIDTNSURL LN RULAE NS WA

SNWINNTNUUIEFIUNTIUNSUSEINEVNIB TRAENS



FonsAnwAuATdasy Mshunsnsmanasen liudiintnTenuaung g
memstesiunazsuununisneniiy
HAN®Y weavianiag Sudugissuna satn@nw) 2634002923

Usqygyn ddrmansunUadie

91NTENUINW HPeans1ansed as.ains wuuin Unsfine 2566
UNAnge

v
o

nsAnwRuaidas dfsngusvasdiiie 1) Anwdsrnumnzanvesunimualnynia
1A 62 WwisnszreiydRtesiusazusuUsumarlentu wa. 2502 2) AnvudIsuiisungmanei
Aadestunsiinasmsmanaseanldiudiniisnenunungrneg vesssmalneyssine
wiaguazUssmaiaulud 3) Anvndesiginistiinsnismeunaseanidlunmsaiidunisiugd
wiissnununguane lunsdnunnsdiunsu §Eamungvsnedmun 6) wusuuzdengmine
Refumsinesmsmanasesniflunsdidiumsiuginihiiseau

nsfnudunBasedestdumsifenngmnediunsinunidamunmlaenisduain
MnenaTInms wikide ssunssa ebildundaunanudaieatumasmslumssiiunisi
FEmhiiseausunsgsvdyaitestuas sy samswoniu ne. 2542 Jefideldduassvivas
AATIENTRYATRUNIN

NAN1SANYINUIT 1) INwpunIngi 62 wianszswUygatesiuazysivusuniswen

o

{U WA, 2542 HANULIEALLAT WigsadaiuanazdlUdn1sadlnedwinanuwlieay Wednn

Y

nnunesenalunguieergn matmuaisufdRnilugnisasinuiuidesiveydyains 22 atu

U

fioonswaziBeniievevaruiinegimidsegidla fedrlihdulumundnnismnsergiludes <l
auiin liflny SlifinguanesggAliindumnuin 2) mafnviTouifgungmneifsadeses
UsgwrnadglazUssinailaulud dnsdrinwnislnasownlddmsunistesiunisenidu wuin
Uszinalugfinnaeide Wy Ussmauniasldinualyynianasosdmsuanidunisiiuid i
ngrangliogneguuse uarUsswmailaudud ladmuanisadnumsdnasedaglignng wieviinses
nen1siuvesiautudlunsimununadinenisunasesiiazfinnguane uagnguasdetsdudunis
sedunsneniiy 3) Mmsfinwiliesviiiethuiasnisnsunaseanldfunsdsnan nuinansns

dwdudiimihfisenudumnesmsiiedestu dsdu Tunsdimsdiflunsufdfudiinungrnune 348

v
va =

anwasdunisnseiidudissnsldlduiRnmungunaeifdyaftuieniuauauaiuieuiesves
dernnalulnennavesnisidulilidmademesednuegneiionss dlimsunuasnisnisadnems
a1l 4) tauslviiinsiilnemeunesesnliudiiniisenugsnssuielinisiiiun i saeud

Anuminzan anguiazilulyamuingUszasdveanguune

AraAeu d@nvun1sku nstesiu Ustuusiuniswenidu



Independent Study title: The Application of Administrative Measures Against
Reporting Entities under the Anti-Money Laundering law

Author: Miss. VILAWAN LIMPANAWANNAKUL; ID: 2634002923,

Degree: Master of Laws

Independent Study Advisor: Assistant Professor Dr. Supatra Phanwichit; Academic

year: 2023

Abstract

This independent study aims to 1) study the appropriateness of the penalty provisions under Section 62
of the Anti-Money Laundering Act B.E. 2542. 2) study and comparative the application of administrative measures on the
reporting entities under the anti-money laundering law in Thailand, Malaysia and Philippines. 3) study and analyze the
application of administrative measures to take action against those reporting entities according to the law in cases where
violations of the law are found. 4) study legal recommendations on-the application of administrative measures to deal
with those reporting entities.

This independent study. by-searching from-academic documents, books and literature in order to
obtain an idea about the measures to take against those who are required to report under the Anti-Money
Laundering Act B.E. 2542, the researcher has synthesized and analyzed qualitative data from the content obtained
from document research and literature review. to-be used as a guideline for making recommendations this time.

The finding revealed that 1) the punishment according to Section 62 of the Anti-Money Laundering
Act B.E. 2542 is appropriate. However, the provisions that will lead to the punishment are still inappropriate because
this law is a criminal law. The determination of the procedures that lead to the punishment involves 22 sub-
regulations that are issued in detail to expand on one or another offense. This is not in accordance with the criminal
principles; no crime, no punishment without law. 2) a comparative study of Malaysia.and Philippines that have used
administrative measures for the anti-money laundering, such as Malaysia, the countries in the Asian region, have
imposed severe administrative penalties on financial institutions that violate the law, and the Philippines has
imposed administrative penalties by granting the Financial Intelligence Unit of the Philippines to impose
administrative penalties for failing to comply with orders and resolutions.3) Appropriateness of the application of
administrative sanctions to such cases, found that the measures for the reporting entities are measures that prevent
the reporting entities to be used to money laundering. Therefore, in the case of non-compliance, it is considered
merely a failure to comply with the rules and regulations established to control the peace and order of society as a
whole, and the consequences of the violation do not cause serious damage to society. So that, criminal punishment
should not be used. 4) Therefore, the recommendation is to introduce administrative penalties for those reporting

entities in order to make supervision more appropriate, flexible and also in line with the objectives of the law.

Keywords . Financial institution, Protection, Suppress Money Laundering
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2. amsgruanadmenistesiviazusiuusunisweniiusasnsatuayy
NMIN1TRULANITABNITINY UASNISUNSVEI8R17sT N WIINANEa1eEe
(Anti-Money Laundering and Counter Terrorism and Proliferation of

Weapon of Mass Destruction Financing: AML/CFT)
nfsiugazedulussiumunAtelausuuzye FATF luseay
aduusnii @ wa. 2533) dnanisnszurunianisngranefsnidudeigaisd wWeldteduun
anumsiiudsd
' 29 WSt uquaniemivanitunsiumsldunsnsms
nvanevidengsudeuidniuietesiunsdhmunuvieddmusuluaoiumstulagoisny
NSvivORaN3TINAR"
fedierauauuy voe FATF dandnil deunldgnunluliifuumnAniuguiiddylu

n13sngrineuasseileuiineItesiunsiduinsnismenguanesoaa I tuni s und ey

>® Financial Action Task Force. (2023). The Forty Recommendations of the Financial Action
Task Force on Money Laundering 1990. C. Enhancement of the Role of the Financial System.

Section 29. P. 4.



53

videliuFiRnungunesosunsiendulundazssmanasnaululsrneungulszined
TUANAIN NN NUNELAZLATENITINY
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el A LY a o

AMANUNAITTY LU AT AN UL A1 TUANTRUINUIUNT L ASUNI A UALNYUSUNI LI

fiflyargedmsunslifuanudedinuaves BSA Tluvasfiaandunsiiuildsuai
fupsesddlnafliuandifiuissuufimnzaunuasnsaaunuves BSA dansdiiiug
femnumeneuessuinsiaglfoRliaenndaaiu BSA uagmsuiunmsmunss iy ds
Mg aamliﬁmmmﬂamﬁ’um5L‘3uUﬂwiamam§U§ﬁ’§mm%ri’mumma'ﬂﬁ ANUUNNTBY
tuoraneliiAansd iy BSA uazasdinissnadanguisnisdudunslusenunsnsadoy
(ROE)

ile¥guraves Josh Bush fintsanilewidisnsiinfiandsazuseiutovurlunis
Uszmaasnsadueanin Jsneliiinguuutinivesthsnudeduldnguaneds The
Financial Crimes Enforcement Nctwork (FInCEN) Qﬂﬁﬂﬁgﬂﬁmﬁlmaaumwwu W.A. 2533
Tngseiaunsensaenisadsusawsgowsnmuteiay 105-08 n1siaiufonisidesenis
Y81911597uYesnATg lassdngunasdeyaiuuniaiafiiaiuadsiaaiauaziinig
AAT1est Liloafuayuns Fuduniinsiadey MIRumu wagnIzUIUNSERsTRLALITUNS
WonGululssimanarsyminaseing LageugnTsunensiiudy q lufeunguniau w.e.
2537 nMstwvewmihisauldvenslugaiusurnraumunsiiukaEATITaEeU The Treasury
Department's Office of Financial Enforcement (OFE) 28an335u13nduitanszoissni gn
AUTIANAU FinCEN Tuifaunanns w.e. 2537 mssauiuyes FinCEN dunbheauiiaed
wiffiany BSA mneulddeldifnmiasnudesiunswoniduduin feufenienudiu
ffugua dutninses wagdunstdulinguine deumiufudiuin Wivangves FinCEN
Iadudsnsvibiinauesaesianazanaududeulun1sufufnudenivuaiig BSA 909
antunsiu wadluvazideadudldaiisssuumsnenuitelilasudeyaiiiiuse Tovdinn
Juifieliuszneunismsraeuvemthenudsduldngmne® anelddaiuuss BSA 31 U.S.C.

5311 ct scq. wasdavsduifeatiunsaufiunisf 31 CF.R. Chapter X ({ufe 31 CF.R. part

> Federation of American Scientists (FAS). "FINCEN - History. From
https://fas.org/irp/agency/ustreas/fincen/history.htm. 1¢lu 5m35 losaussd. msdanguanidunisdu
wazmaiusasMsadnensnasesteantumaiu munguineidenstosiukasynuusuns
Wondu (anstinus UAransuUadin) unine1dealerissssunsse, wunys. 2561. i 40.
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103) FinCEN 1athmsdafulimungunouinmsifluzenissenu mafuduiindoya
viadarnundu o veq BSA drtinteduldnguaneves FInCEN agdszidiuFeansteduld
nQuanedsonvdenaliiinsdersiivainvaty aaenaun1sUsziiunsaslnuniaus
gy msadlnemaunsenaldfunmsussiuuinsifluFeinsiuiindeya neld 31
C.F.R.1010.415 (1AnAe 31 C.F.R.103.29) v3ounnsililu 3eanissenudmiunslaidy
euNMTgInssuilituan (CTR) Suidunisil#iu 31 CFR $1010.31 1 (1Aude 31 CFR,
103.22) 51891535308 UmTasde (SAR) dwlumsdflu 1 CFR. $ 1021.320 (WAnAe 3 1
C.F.R.103.21) #39N155189URUAINSUIANSANUIENALAZTIBUNNITREY (FBAR) duidu
n1567WU 3 1 CF.R.1010.350 (finAe 3 1CF.R.103.24) FinCEN §apnaaniunisvaniuld
ngvnefugsAauInsmansiiu (MsBs) Aftldldamaidoutu FinCEN Sudunsiily 31

a = = Y

CF.R. 1022.380 (LAuA® 31 CF.R/103.41) 8nm28°° Tun1SADUaUDIRBN1S LANAVBY

1 ¥

nen131etileTudl 11 Aueew w.A. 2544 aniAunIalanIunguuIy Uniting and

Xy

Strengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 200 1 (USA PATRIOT Act) I Tite lll ¥ § USA PATRIOT Act
ADNNNUIBIIAI8N1TT8IUNTHBNRULAYABRAIUNISNBNITT85enI1Usema Tul w. a.
2544 USA PATRIOT Act Siaidunguanesafiunisnenduiiilomianuddgiiandnati
viltunsfiannaansaldtinunguuie BSA wiledsdula USA PAT RIOT Act SayafAnanuiin

o

g bunsatvayudumukanasnens ekavduns fmautnsn1sny BSA ey lny

a o

et urouMITTYfamuresgnAT tadliantunsSudviigsAaty Foreign Shell
Banks (antuntsduihisiFanulumsssma) fvualiaotunsduiduneunismsiaaey
foyavesgnén uasdmiuunsdifesituseunsasivaeudeyatesgndosatudu (EDD)
dmsuiinanslusinsusgine (Foreign Correspondent) wagdiydsunansiisinnnududusy
(Private Banking Account) wagnisusulssuszansamlunisuistudeyaseniteaaidu
nsiularizuaanigenin USA PATRIOT Act wazmssudunisimigadeslunismiuds

AsauAaUlUR

> Financial Crimes Enforcement Network (FinCEN). "Fnforcement Actions. From

https://Amww.fincen.gov/news-room/fenforcement-actions 813lu 5035 lnseussd. “iSandeaiy”. win 41,
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1. venedermuavedlassnsaediunsrentiy (AML) gsdantunis@uieme

2. finunavenauiswas @ msunIseniy

3. TAUaANTENINNITAGINB1UITUNITAINRUA "UIRTAISHLAY" Tunseulu
nseRsTIN a1ty %%a’a:iﬂi'imﬁllﬂu "anuinandnEesnsrenidy”

4. S1ugANNEEAIN USRS T8 ULaE AW UALTEUIANTA D UAUBIRBATS DY
votoyalavendusrunamungmanennely 120 dalug

5. Myualiviigaurasuasnaesludeafiansanduindunsaadunis
Wondu (AML) 189511A15EI0Ti N SNUNIUATINEBUNNSAIUTINAINTVBIEUIANS NSNS
A9m3 uardeamamsiuiunsdy o dmdunmsmuiagiia®

el TuunadlnemuUseaaungningasn 1ns) 5322: unasine (USC 5322:

(%
Y v A

Criminal penalties)’” lanmunlnenstlliuly asll
(n) uaravsladRungssdaunimusnieddsneanagldundyail (oniu
110571 5315 %30 5324 wievevsnufinauualilunins 5315 wis 5324) nieasladdu

wa 1Y A

suidouiidvunliluning 21 veswsesrudyaAuseiutiudinesssuianals 3eune
123 Yeangraneumsuazgnuulaiiu 250,000 ﬂaam%ﬁaaﬁ’mﬂiajLﬁuﬁﬂﬁ%aﬁgﬁwﬁy’w%’u

(9) yanaasladiungssdouiitnuaviedidaiioonnsldundest (anifu
11M91 5315 w38 5324 wiedevtAudifvualiluninsa 5315 3o 5324) nieaslad-i
sefeuiidmunliluinns 21 VoI AAUTEAMIUAINYBITTUIANA1INTBUIAT
123 ﬁuamg‘wmawwuiummzﬁcﬂﬁuﬂgumaﬁwmm%’gaLm‘%mw‘%aLﬂuﬁauwﬁmagﬂLLUU
ypaRanTIui Annguaneiii sadasiuSuninnii 100,000 avaaslussesnan 12 Wieu
esmagnusulaitiu 500,000 Aeaas I1AnkiAu 10 Y VaavagnnaUsy

(A) dunsunisasilinunnsd 5318 (a) (2) ‘vﬁaﬂgﬁzLﬁauﬁﬁmuﬂﬁmmmmw 5318
(a) (2) Inensasdinusiazaseiintuluusiasfu Gadsnadntuoglunsiardriingm @ vie

= a_a
aniundsznauginay

*® Federal Financial Institutions Examination Council (FFIEC). "Bank Secrecy Act Anti-

Money Laundering Examination Manual". From https:/www.fiec.gov/bsa_aml
infobase/pages_manual/olm_002.htm. 5’]@1‘14661%2 nsoused. “iSoadeaiu”. wih a2,

> Office of Law Revision counsel, United State code. Oct 30, 2023. From
https://uscode.house.gov/view.xhtml?reg=granuleid:USC-prelim-title31-
section5322&num=0&edition=prelim.



56

(1) anumsfudemhsnuidEuuniygRveseyinam () e () vounns 5318
viiesnmmsimdla 9 ifmuamelsinam 53184 videtetisdula o Adwulilueysnam () ie
(j) vunn91 5318 3eanmsn 5318A azgausuidudnnuiulivesnin 2 wiesuEuivh
530333 wailaiAw 1,000,000 Aeaans

fiadl annsfnwinuiingmnevesansgeinesldiinisiuuanifives
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Aeates ﬁf'fqmﬂla,iﬁﬂLﬁumiﬂg‘mmEJmiﬁuLLazﬂwSﬂé’qﬁlﬁﬁmumiwwwmmh YN
InwUiuuasinwdanudeafuiinguingidemstdesfiunazsusuusunisenGuimun
Tluuns 62-63 wuriu

uaﬂmﬂﬁﬂamma Interagency Statement on Enforcement of Bank Secrecy
Act/ Anti-Money Laundering Requirements, and 1998 Interagency Policy Regarding the
Assessment of Civil Money by Financial Institutions Regulation agencies.*® lanuual
MUz NMIRUENYegUIana1e Usemaaiusng (Federal Deposit Insurance Corporation
(FDIC)) ansnselfannsmssady (Enforcementild 2 guuvu fsil

. masdunskuuldifunignis (informal Action)

Informal Actions are voluntary action commitments made by the Board of
Direction/ trustees of a financial institution. They are designed to correct indentified
deficiencies and ensure compliance with federal and state banking laws and
regulations. Informal actions are neither publicly disclosed nor legally enforceable. The
most common informal enforcements actions used by the FDIC are the following:

- Board Resolution: Informal commitments developed and adopted by
financial institution's Board of Directions/trustees, often at the request of an FDIC
Regional Director, directing the-institution's personnel to take corrective action
regarding specific noted deficiencies. The FDIC is not a party to the resolution, but
approves and accepts the resolution as a means to initiate corrective action.

- Memorandum of Understanding: Informal agreement between an
institution and the FDIC that is drafted by the Regional office staff to address and

correct indentified weaknesses in an institution's compliance. A Memorandum of

2 19n@15U5ENPUNITBUTH L5 B9 Anti-Money Laundering/ Counter Financing of Terrorism

training. Regulatory Enforcement Action. a4 Usztnanlaldey. Junau 2014,
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Understanding is generally used in place of a Board resolution when the FDIC has
reason to believe that a Board resolution would not adequately address the
deficiencies noted during the examination.

I nsefiuntswuuidumienis (Formal Actions)

Formal enforcement actions are those taken pursuant to the powers
granted to the FDIC's Board of Directors under Section 8 of the FDI Act™. Each
situation and circumstance determines the most appropriate action to be taken.

- Termination of Insurance: Section 8(a)

- Cease-and-Desist Order. Section 8(b): Issued to halt violations of law as
well as to require affirmative action to correct any condition resulting from such
violations. By ordering an institution affiliated party (LAP) to cease and desist from
practices and/or take affirmative actions, the FDIC may prevent the problems facing
the institution from reaching such serious proportions as to require more severe
enforcement actions.

- Temporary Cease-and-Desist Order: Section 8(c) Issued in the most
severe situations to halt particularly egregious practices pending a formal hearing on
permanent Cease-and-Desist Orders issued pursuant to-Section 8(b)

- Removal and Prohibition Order: Section 8(e)(1): The FDIC has the authority
to order the removal of an LAP, i.e., director, officer, employee, controlling stockholder
other hand a bank holding.company, or agent for an insured depository institution. The
prohibition may be for specific-activities or may be industry wide.

-Temporary Suspension Oder: Section 8(e)(3): The FDIC may order the
temporary suspension of an LAP pending a hearing on an Order of Removal if the
individual's continued participation poses an immediate threat to the institution or to
the interests of the institution's depositors.

- Suspension Order: Section 8(g): Issued to LAPs who are charged with
felonies involving dishonesty or a breach of trust pending the disposition of the

criminal charges.

*” The Federal Deposit Insurance Act (FDI).
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- Civil Money Penalties: Section 8(i)(2): Assessed to sanction an institution
or LAP according to the degree of culpability and severity of the violation, breach,
and/or practice and also to deter future occurrences.

nanlagaguiinsnisiunistderuantunstulilfifigndesnnuwuifindenand
anansonseiild 2 suuu el

1. nmsvarusuulilunienis (informal) Inenis T usmsdiuigua wily
(Board commitment/ Resolution) WU ¥13AnU18LaALanT1Ue (Commitment Letter)
Wsohiufinaunnassii (Memorandum of Understanding tHusu)

2. mavsAunuuduniens (Formal) wu vidundsdedyan (Agreement
Letter) ¥iufudnds (Consent Order) nyawazlmanianig (Cease and Desist) N13nennau
wazyIUAILEUAN1T (Removal and prohibition) #3easlnwlaglienidnianis (Death
Penalty) \Judu

uenanil Vsswaiioudiluginmaedefidudriuduaninvesnmginn
zAaLiefiuannsn1sm19an93u (Finandal Aciton Task Force-FATF) wagfiunmsnnsg
mangruneitaduliinmednasedumssediunsmeniunazmsaiuayumansiunn
fromsieiiinaula Wy

UsewmAannusSguILa Ly

Tngsuimsivaraduaife (Bank Negara Malaysia) @sfiunumdrdnlunis
Miugwagsnanten1siu tnedunsmyddglunistesiutazysuusunisnentduuasns
atfuayuensiusinistenishsuaznsunsveIsesiiflonynmyaednsgs Wy ns
n3I9a0UgNA1 (Customer Due-Diligence) Ms51897n5¥gsnssTiliund waznismigfsu
Usgloyia34 (Beneficial Ownership) aggaminualilunguinedtnienisvesiulag
U510U5IUN15MBN R ULAE MTABAIUAISATUAYUNINITRULINIIABN15318 (Anti-Money
Laundering and Anti-Terrorism Financing Act - AMLA)

il aunguaneiidienisdefuniseniuuassedunisatiuayunienisdu
WANISNONITIY (Anti-Money Laundering and Anti-Terrorism Financing Act - AMLA) 12
AvualilHviisnenunungmane dsUsznoudie suias aadunisiiu uazgstauas
13 lailen19n153u (Designated Non-Financial Business and Profession-DNFBP) i
wiilunsifinasnisfunstesfunagusuusunsendu mufstuneunisasiaaey
ilensruderiassaieatugni msussiiulagienegianiuzgnn mafuiufindeya uaz

N1351891U5 33307 U1aede Tagdluauny1INT09n19n151 3 ukan15U9AUTY (Financial
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Intelligence and Enforcement Department-FIED) U936157981La1@8 (Royal Malaysia
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Tl wa. 2558 wiadelidndtanenssunisUssaunuuisnidiedafuns
Wonwu (National Coordination Committee to Counter Money Laundering (NCC)) e
Uszaruaunisadunisnisaediunisnenitunulunulienuniasy wasuszvivu lag
AUATIANIABINaENS MruAaIAuAILdAR warduasuauswilatarnswislutoya
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N13AIVANNSYIEINTSUNINITRUYluaniussualde sgaigldnisnsiaasy
yessuIMINaNENale JanszsedyAuinismianisidu a.a. 2013 (Financial Services
Act 2013) Ialsunalunsivualnunisunasestinanedsenns alnwlfunesunases
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