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Abstract

This independent study aims to (1) study a historical background, concepts, and theories of
trademark protection, (2) study both Thai and United States of America, Federal Republic of Germany
measures for protecting trademark rights and for protecting and suppressing trademark crimes, (3) study
problems in enforcement of laws relating to the prevention and suppression of trademark crimes in Thailand,
(4) ind an approach to improve the enforcement of laws-relating to the prevention and suppression of
trademark crimes in Thailand to be more effective and updated.

The independent study-on this title is-a qualitative research using a documentary method
based on documents both in Thai-and other languages. It includes searching, collecting, and further analyzing
information from relevant legal provisions, international agreements, legal books, academic articles, research
documents, and judgments of the Supreme Court, and from electronic media sources for the purpose of
developing the approach to improve the enforcement of laws relating to the prevention and suppression of
trademark crimes in Thailand to be more effective and updated.

This study found that (1) Trademarks are used to identify an origin or ownership of goods and
to assure the ‘quality and identity of certain goods and services; (2) An act of passing off: selling products with
an unauthorized use of another person’s trademark to deceive a consumer as-to such products belong to
oneself is a criminal offense and is subjected to criminal penalties. In Thailand, the Trademark Act B.E. 2534
and the Criminal Code prescribe such action as criminal offenses as well as-the United States Code and the
German Trademark Act-of 1994.in the United States of America and the Federal Republic of Germany
respectively. (3) The analysis indicated some issues with the provisions of both aforementioned Thai laws
such as duplication, ambiguity and limited scope regarding the subject matter and elements of the offenses,
and problematic penalty rates. Thus, (4) this study proposes amendments to make only the Trademark Act
B.E. 2534 include all criminal offenses relating to trademark infringement, to revise its provisions about the
offenses to become clearer and more comprehensive, and to adjust the penalty rates to be more

proportionate to the offenses such that the laws can be enforced truly and most effectively.

Keywords -Trademark infringement, Criminal liability, Prevention and suppression
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3) noumsaslnwieunluiun (Rehabilitative Theory)
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> Office of the Law Revision Counsel. United States Code (1988). April 6, 2024. Retrieved

from https://uscode.house.gov/
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715 U.S. Code §1127 (1988)
§1127 Construction and definitions; intent of chapter
“The term “trademark” includes any word, name, symbol, or device, or any combination thereof—
(1) used by a person, or
(2) which a person has a bona fide intention to use in commerce and applies to register on the
principal register established by this chapter,
to identify and distinguish his or her goods, including a unique product, from those manufactured or
sold by others and to indicate the source of the goods, even if that source is unknown.”
% i yadtanl. nsazdanSeanniensAa: msihiuenonivusiuananieasienisAreanzideu

iloaYI8FUAIY09Y (Refilling). (@stinusU3yyaumUaidin). Nn3nedensanm, NJavmnaminuas. 2557. win 34.
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lnenslasunnuAuAseInnnsiEes emunen1sATlun eI SAN
9E19UYI939 (Actual Use) U alisumnuAuAsomnawmayintu®
(2) MFINLUTIUTNFTIATONLIINTITAT WVNIAANTITUTUNT VDS
o a a I £ = 14 a S o Yo 4 Y o oA
n159198nslun1sidudvesasaanutenisan dnnedelasuyselesiaintedutivgiu
n1enguanevesnsdudvenassmunensdiadssne wazdiladnslunisldiaiosmne
Y o a = U oa Y A a = ~ a v
nsineiisaiududvseusnisnssulilunedeudneie
sruunsavzleudvdiessamnensaluanssensnuuseanidu
dosseAu namme NMswanzlouluseiulasy (State Trademark Registration) wagn1sannzileu
lusgAusguIanais (Federal Trademark Registration) N1359ANLJ8ULATBINUIENTITAN
Y9355UIaNa 1Y ANz deuanunsnda@nsluas o munensAlavIaansgoisn
Turaginiseanzideuluseauuasy WITewATamen13AaglasuAILANATEILALANIE
Tunasgauldaanzidouionldvindy Usenauivdns wagn1sduasemiungvang
LPAFDIMNENTIATEAUNasY naunnd AUl lulsiazuasT®
5EUUNIT9ANLTEULAT 09MN8N15AT Syaunsanuseanlaan
aoauszinvlannct
a o S . R & ~
N 38 UUNLUgUYaN (Principal Register) A NSIANLLULU

'
aa v 1

LTINS NI N WO UIANIE (Distinctiveness) Iﬂﬂﬁﬂ@m%%@ﬂﬁ’]L@ﬂ%%@ﬂ’]ﬂ%l\‘i’]ULﬁUﬁﬁﬁJg

na wasluvesypraldansuaiiieiies FeadudnuuriaansNiunauwasuusn

¥ 15U.S. Code §1125 (a).(1988)

§1125 (a) False designations of origin, false descriptions, and dilution forbidden

(a) Civil action

(1) Any person who, on-or in connection with any goods or services, or any container for goods, uses
in commerce any word, term, name,-symbol, or device, or any combination thereof, or any false designation of
origin, false or misleading description of fact, or false or-misleading representation of fact, which-

(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection, or
association of such person with another person, or as to the origin, sponsorship, or approval of his or her goods,
services, or commercial activities by another person, or

(B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities, or
geographic origin of his or her or another person's goods, services, or commercial activities, shall be liable in a civil
action by any person who believes that he or she is or is likely to be damaged by such act.

© 158 nim3we. dgmlunsdunseunionmnentsilnenstadulsaniniery) Anvianiznsd nisvaey
uaziEnSemmEnIAY (nendnusUSauanumnUadin) aontutadisiamnuimsenans, NIIMNIMNLAT. 2562. W11 40-41.
5 psumiwgaumalyan. nmneeieaminen1si —UssinaanigenEng. 6 Wiy 2567,

v

AUAuaIN https://www.ipthailand.go.th/images/781/L_USA 8 mark.pdf
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UAAALAIALINTEVIIAIINRR
(1) fdudmseuinistaeiintunisldiesemuensiiaonuudu
A a ~ v & v Y Ad Y va v oA a o |
¥38U3N1s MiselagIindunisléinesmingnisAmuasuiieitesiudumniousnsingtd
(2) Amain dEuLlz @Rnnes Auie n1 danval InTeey aeUseau

naee NuruTsy nszdes Yaeniiu neuviu tenansnieussadanvnuiaviednyuylag

62 18'U.S. Code §2320 (1988)

§2320 Trafficking in counterfeit goods or services

(a) Offenses.-Whoever intentionally-

(1) traffics in goods or services and knowingly uses a counterfeit mark on or in connection with such
goods or services,

(2) traffics in labels, patches, stickers, wrappers, badges, emblems, medallions, charms, boxes,
containers, cans, cases, hangtags, documentation, or packaging of any type or nature, knowing that a counterfeit
mark has been applied thereto, the use of which is likely to cause confusion, to cause mistake, or to deceive, or
attempts or conspires to violate any of paragraphs (1) through (4) shall be punished as provided in subsection (b).

(b) Penalties.-

(1) In general.-Whoever commits an offense under subsection (a)-

(A) if an individual, shall be fined not more than $2,000,000 or imprisoned not more than 10 years, or
both, and, if a person other than an individual, shall be fined not more than $5,000,000; and

(B) for a second or subsequent offense under subsection (a), if an individual, shall be fined not more
than $5,000,000 or imprisoned not more than 20 years, or both, and if other than an individual, shall be fined not
more than $15,000,000.”
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18 U.S. Code §2320.(1988)

§2320 Trafficking in-counterfeit goods or services

(f) DEFINITIONS.—For the purposes of this section—

(1) the term “counterfeit mark” means—

(A) a spurious mark—

(i) that'is used in connection with trafficking in-any goods, services, labels, patches,
stickers, wrappers, badges, emblems,medallions, charms, boxes, containers,cans, cases, hangtags,
documentation,or packaging of any type or nature;

(i) that is identical with, or substantially indistinguishable from, a mark registered on
the principal register in the United States Patent and Trademark Office and in use, whether or not
the defendant knew such mark was so registered;

(iii) that is applied to or used in connection with the goods or services for which the
mark is registered with the United States Patent and Trademark Office, or is applied to or consists
of a label, patch,sticker, wrapper, badge, emblem, medallion,charm, box, container, can, case,hangtag,
documentation, or packaging of any type or nature that is designed, marketed, or otherwise intended
to be used onor in connection with the goods or services for which the mark is registered in the
United States Patent and Trademark Office; and

(iv) the use of which is likely to cause confusion, to cause mistake, or to deceive
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* 18 U.S. Code §2320 (1988)

§2320 Trafficking in counterfeit goods or services

(f) DEFINITIONS.—For the purposes of this section—

(5) the term "traffic" means to transport, transfer, or otherwise dispose of, to another,
for purposes of commercial advantage or private financial gain, or to make, import, export, obtain
control of, or possess, with intent to so transport, transfer, or otherwise dispose of; and

* gnatl gl3an. NIBUIUNTYASTINN eI weIsHInAausTalENT. Tu tana19nIsaeuYRIY)
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LAS BINUIENITANLEBTHU A.A. 1994 U951 14 (2)(4)™ U1R1TUIUTLNBUNUA ¢

7 Section 14

Exclusive right of the proprietor of a trade mark, claim for injunctive relief, compensation claim

(2) A third-party shall be prohibited in trade, with regard to goods or services, without the consent of
the proprietor of the trade mark, from

1. using a sign which is identical to the trade mark for goods or services which are identical to those
for which it enjoys protection;

2. using a sign if the sign.is identical or similar to-a trade mark and is used for goods or services that
are identical or similarto those covered by the trade mark and there is a likelihood of confusion on the part of
the public, including the likelihood of association between the sign-and-the trade mark; or

3. using a sign identical with or similar to the trade mark for goods or services if the trade mark is a
trade mark which has a reputation in Germany and the use of the sign without due cause takes unfair advantage
of, or is detrimental to, the distinctive character or the repute of the trade mark which has a reputation.

(4) Third parties shall be furthermore prohibited in trade without the authorisation of the proprietor
of the trade mark

1. to affix a sign that is identical to the trade mark or a similar sign on wrappings or packaging or on
means of identification such as labels, tags, badges or the like,

2. to offer, put on the market or stock for the listed purposes wrappings, packaging or means of
identification which bear a sign that is identical to the trade mark or to a similar sign, or

3. to import or export wrappings, packaging or means of identification which bear a sign that is

identical to the trade mark or to a similar sign
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> German Trademark Act (1994)

Section 143 Punishable infringement of signs

(1) Any person who, in trade, unlawfully

1. uses a sign contrary to section 14 (2) sentence 1 no. 1 or 2,

2. uses a sign contrary to section 14 (2) sentence 1 no. 3 with the intention to take advantage of or be
detrimental to the distinctive character or the repute of a trade mark which has a reputation;

3. affixes a sign contrary to section 14 (4) no. 1 or offers, puts on the market, stocks, imports or
exports contrary to section 14 (4) no. 2 or 3 a wrapping or packaging or a means of identification, in so far as to

third parties the use of the sign shall be liable to imprisonment of up to three years or a fine
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'® German Trademark Act (1994)
Section 143 Punishable infringement of signs
(2) If the offender acts on a commercial basis or as a member of a gang formed for the
purpose of the continued commission of such offences in cases coming under subsection (1), the
penalty shall be imprisonment for between three months to five years.

(3) An attempt shall be punishable.

o

" ngeen 9330y, ARMmIzanlunIsdy day fine unldnudsemalye (nerinusUsayannuf Tndin)
WAINedgsiatuNing, NTIMNNMIUAT. 2560. Wi 119.
8 “Souagamd”. win 121.

" German Trademark Act (1994)
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Section 143 Punishable infringement of signs

(4) In the cases referred to in subsection (1), the offence shall be prosecuted upon motion only, unless
the criminal prosecution authorities consider ex officio intervention imperative on account of the particular public interest
in criminal prosecution.

8 Bernhard Frevel and Philipp Kuschewski. Police Organization and Police Reform in Germany: The Case of North
Rhine-Westphalia. June 13, 2024 Retrieved from http.//mwww.epa-journal.eu/download/3.-police-organization-and-police-reform-
in-germany-the-case-of-north-rhine-westphalia.pdf
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% Federal Ministry of the Interior and Community. The Federal Police. June 12, 2024
Retrieved from https://www.bmi.bund.de/EN/topics/security/federal-police/federal-police-node.html
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& Bundespolizei. Crime prevention. June 12, 2024 Retrieved from https://www.bundespolizei.de/
Web/DE/03Unsere-Aufgaben/08Kriminalitaetsbekaempfung/kriminalitaetsbekaempfung node.html
84European Union Agency for Law Enforcement Cooperation. Germany. June 12, 2024
Retrieved from https:./Avww.europol.europa.eu/partners-collaboration/member-states/sermany

® BKA. Our Mandate. June 12, 2024 Retrieved from https://www.bka.de/EN/TheBKA/

OurlLegalMandate/ourmandate _node.html
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8 European Union Agency for Law Enforcement Cooperation. Germany.

8 GIANGIACOMO D’ANGELO. German Report. https://cris.unibo.it/retrieve/712370f9-7285-46e5-ba57-
58f68ca9d351/ASPECTS%200F%20CUSTOMS%20CONTROL%20IN%20SELECTED%20EU%20MEMBER%20STATES%2
0.pdf#page=98

8 General Customs Directorate. Structure of customs. June 14, 2024 Retrieved from

https://www.zoll.de/DE/Der-Zoll/Struktur-des-Zolls/struktur-des-zolls_node.html
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https://cris.unibo.it/retrieve/712370f9-7285-46e5-ba57-58f68ca9d351/ASPECTS%20OF%20CUSTOMS%20CONTROL%20IN%20SELECTED%20EU%20MEMBER%20STATES%20.pdf#page=98
https://www.zoll.de/DE/Der-Zoll/Struktur-des-Zolls/struktur-des-zolls_node.html
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8 European Union Agency for Law Enforcement Cooperation. Germany.

** General Customs Directorate. Structure of customs.
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Table 5.3
U.S. District Courts—Criminal Defendants Filed, by Offense,
During the 12-Month Periods Ending September 30, 1995 Through 2022

Nature of Offense 2022 2021 2020 2019 2018 2015 2010 2005 1995

Total 68,315 74,328 73,740 92,485 86,949 79,834 99,939 91,632 63,986

Violent Offenses, Total 2,649 3,009 2,507 3,104 3,101 2,765 2,810 3,093 3,050
Homicide 213 297 140 146 167 139 149 196 275
Robbery, Total 403 409 391 563 652 645 944 1,181 1,408
Bank 3s7 339 370 531 618 618 879 1,139 1,332
Other Robbery Offenses 46 70 21 32 34 27 65 42 7%
Assault 77 1,062 910 1,184 1.170 1,026 843 988 698
Kidnapping 154 176 139 196 148 i<} 124 137 138
Racketeering - General 401 457 454 509 534 464 429 364 205
Carjacking 319 345 300 317 27n 205 140 134 220
Terrorism * 29 54 42 48 55 77 75 35 -
Other Violent Offenses 153 209 131 141 103 116 106 58 16
Property Offenses, Total 7,339 8,264 7,132 9,948 10,207 12,308 17,417 15,269 17,023
Burglary 44 44 44 25 39 51 67 76 83
Larceny and Theft, Total 1,045 1,186 1,132 1,544 1,755 2453 2,797 3,012 3,975
Bank 26 7 33 20 26 22 53 9 239
Postal Service 216 210 204 256 339 220 262 387 414
Interstate Shipments 13 9 15 18 23 17 38 56 193
Theft of U.S. Property 667 784 753 1,096 1204 1,954 1983 1.859 2,183
Theft Within Maritime Jurisdiction 52 35 44 80 ” 18 191 208 348
Transportation of Stolen Property 60 102 78 62 73 28 166 218 520
Other Larceny and Theft Offenses " 9 5 12 13 24 104 188 78
Embezzlement, Total 250 264 234 351 354 422 624 710 1318
Bank 2 24 26 38 45 82 136 225 745
Postal Service 108 130 107 173 145 166 238 232 248
Other Embezziement Offenses 115 103 94 131 152 165 228 227 223
Fraud, Total 5,732 6,429 5454 7,513 7,520 8,700 12,639 9,907 9,850
Tax 337 386 337 367 378 470 596 644 905
Financial Institutions 195 241 172 250 270 267 812 1,016 1559
Securities and Exchange 78 81 37 73 65 73 122 142 80
Mail 112 123 133 153 147 288 650 695 1511
Wire, Radio, or Television 569 484 397 454 498 518 710 487 -
Bankruptcy 12 32 20 51 36 57 68 112 120
Social Security 98 162 213 396 285 346 544 699 289
False Personation 9 19 16 15 21 21 58 49 47
Citizenship and Naturalization 45 96 53 67 9 9% 286 307 70
Passport 126 152 254 520 503 564 889 394 242
D and 313 420 492 744 772 956 2780 1,338 856

False Claims of Govemment Services 36 26 35 65 88 286 245 259 431
False Statements 564 618 442 566 403 433 682 960 682
Conspiracy to Defraud the United States 901 741 664 733 793 923 1,025 1,168 552
Unauthorized Access Devices 255 382 374 633 746 805 71 744 1,259
Computer 55 69 44 102 87 73 95 115 30
Health Care * 347 402 323 489 540 515 529 486 -
Attempt and Conspiracy to Defraud * 1,661 1,983 1414 1,810 1,755 1,926 1,671 188 -
Other Fraud Offenses 19 12 34 25 42 83 86 104 640
Forgery and Counterfeiting 19 169 148 312 387 550 1,087 1,394 1,397
Auto Theft 20 23 25 29 13 13 4a7 57 225
Other Property Offenses 129 149 95 174 139 19 156 13 175

A7 4.6 IMuNiiasTsioy weraTUAULAS UV TR NMNS YA
uazALRALNIRUNTUasuLUasEWA (Forgery and Counterfeiting)

Fausd @A, 1995 quaed A.¢.2022%

" United States Courts. Judicial Facts and Figures 2022. May 22, 2024. Retrieved from
https://www.uscourts.gov/sites/default/files/data_tables/jff 5.3 0930.2022.pdf
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