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Abstract

This independent study aimed to: (1) study the history, concepts, and theories related
to the conditions of provisional release: a study of the condition not to leave the residence; (2)
study legal provisions in regards to the conditions of provisional release: a study of the condition
not to leave the residence in Thailand, the USA, and France; (3) to analyze and to compare legal
measures in Thailand with the USA France, - (4) to provide recommendations in regards to the
development and improvement of the conditions of provisional release: a study of the condition
not to leave the residence in Thailand.

The research employed. qualitative methodology, relying mainly on documentary
research techniques. Collected materials include codes of law. from Thailand, the USA, and France;
and excerpts from books, articles, academic journals, thesis, and other information from the internet
related to the topic. The qualitative data was then analyzed to create recommendations based on
the objectives of the research.

The result of this study shows that (1) the condition not to leave the residence in the
provisional release is not according to presumption of innocence; (2) United States and France both
have the condition not to leave the residence in the provisional release inside their criminal
procedure codes or in their act, however there-is-no clearly legislation about the condition not to
leave the residence in Thai criminal procedure codes or in any act; (3) Thailand has provided the
conditions not to leave the residence in the provisional release only in the regulations of the
President of the Supreme Court that can be easily amended; (4) The proposal of this study is to
establish the legal that suitable to determine the conditions of provisional release and to rule the

provisional release of the condition not to leave the residence in the Criminal Procedure Code.

Keywords : Provisional release, not to leave the residence, presumption of innocence
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1% Universal Declaration of Human Rights. (UDHR). Article 9. No one shall be subjected to
arbitrary arrest, detention or exile.

1% Universal Declaration of Human Rights. (UDHR). Article 11(1). Everyone charged with a penal
offen has the right to be presumed innocent until proved guilty according to law in a public trial at which he

has had all the guarantees necessary for his defence.
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"0 International Covenant on Civil and Political Rights (ICCPR). Article 9 1. Everyone has the right
to liberty and security of person. No one shall be subjected to arbitrary arrest or detention. No one shall be
deprived of his liberty except on such grounds and in accordance with such procedure as are established by
law.

2. Anyone who.is arrested shall be informed, at the time of arrest, of the reasons for his arrest
and shall be promptly informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought promptly before a judge
or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable
time or to release. It shall not be the general rule that persons awaiting trial shall be detained in custody, but
release may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and,
should occasion arise, for execution of the judgement.

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings before a court, in order that that court may decide without delay on the lawfulness of his
detention and order his release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable
right to compensation.

" International Covenant on Civil and Political Rights (ICCPR). Article 14(2). Everyone charged

with a criminal offence shall have the right to be presumed innocent until proved guilty according to law.



64

a a Y g A aw o § v v a wa Y N ao o
aviduywevu naannsidunfausdyg inlviusswelnedasu juRauiusnsdl Nd1Aey
4 Usgnis taun n1sussiulmninanssngg sunssyliluausdyn, nsadunislnindns
munsuseshiluausdygn, msweunsilionvesdnsmuauddya liussvrusunstu uag
N39Rs18URaNSUJURR LSSy
2.3 NUINTFINYUAIYENReAN TNz Y1918 919 8N 5 lain vy
Aaensevirda
n1saruaudalaglafiorunadud siseusululd Tunssurunis
a = o & o v ° S sy A ° Y
gAsTTINIYTnTunagdesimuannsgIutui biieannsldlnyidinnauaiunis
AMMUANINTFIUT LA TUNITANATEIYAABLUNTEUIUNITEATITUNII 1Y LA NYURS
andsyIRNInIIUTUAveteIAnTanysEY I IRd T uNInIN1INIsIIAIUANAIE N T8V
A11UA A (United Nations Standard Minimum Rules for Non-custodial Measures %3 @
& A = a A 1§ vaal v A v v o a
Tokyo Rules) tunguissgiunnaitenmsvaniaeslifleisnmsaudaseaiunusignseiiia
laglvidiniaidianau o Weannsiilnenantutupeunoutuiansananlagudin 45/110 e
U f.e. 1990 sjaitiuiiednsvensgvinanuiadnsveswidsme uazaiulasndsluns
Yostusagnssuludsnu wnlurdfiiduanuiadntes § Aawnsalduinsnsoula
1 A 1 Y] & &) an =% [ ' = LY [y ¥
naame MsUdeatiasnnludivildduninsnisdengrs sahomeinausenisealduinsnis
LipauAuiaAng 9 mauaurigauls ' nQuIRsFINTUAIYIRIANSANYSEYIRIATIINIY
wnsnsiinIvrudinglanesusastaenUssyuadesnilulngudn 457 110 Wodun 14
FuA A.A. 1990 ludaunguinsgudunaaingd Uaaibiineaiunisiaeedinsiitu fe
“do 6 NMINANELINIAIUANAINDUTITUIAR (Avoidance of pretrial detention)
Y 1 a a [ aa ¥ d‘
6.1 nMsAuANfInoun1TiaIsaneamsiluisnisanvnentdlunis

andunsmsonglaeindianudnduresnisdvaiudeuaiudanain Msduasesdeny

WagELaeY

2 United Nations Standard Minimum Rules for Non-custodial Measures or Tokyo Rules. Article 5.1.



65

&) o w

6.2 AITLENILENIULMIUNITAIVANAINOUNITRA T AR WA Y
wsnitaunsansevinle n1sldismsauaudinaunisiasanafmsduiinsnsanine uay
nsmuANAmFesiiunsegiinyvesssukazswludnaas A duuye

6.3 §nsgyRaasidnslunisavesalremanieniigunigug

v N v a 2,113
N luNSAgNAIUANMIABUNITANTNNAR

N9 UAUlA 1N TRTEnU S5 AU TTIUT U 1UD98IANS
anUszanidmsuansnisnishinuaudidnszyihanuRadunisimuandnnisiugiud
svdnasuldumsnisliaivaudignserinanuia swdunisdesiudusidmsvynaadi 14
ad a o Y v wa ! v Y o Aa ) A
Bsdednwdnan negladyaAveunvesnnsnishinuauignseyininlilunianila e
unial vnafidesveuunvednnsnshiaiugudainssvinaiuie usegalsia feq

TN BUEANUTIEUSINTANIESIEIILNTENRAgULagHANTEN U oA sadeA

wagdide eIy
3. NYURUBAIUTEINA

WaAnwnsundyainguuneiiiunlddidungatiuised amnuwanzaulunisiivug
tf‘l b4 ‘ﬂl 1 o U U Q:I 1 ‘ﬂl o ‘ﬂl
Reulvinuesninnitegerfeseninedesdins1y nudrwenanusemelnenivums o
o ' 1% | & ° B v a Y] ]
Aanauad lusssmandaumvanzadlunisivuaeuluvinueenainfiegedesening

Uaeedans1 lneddnwivesndiegrenazesuiguntyainguuigvesanizeiusniiag

U

a1515us g TAa n1sUdeedans1d nsen1sUseiudIgiew niedagluafegyini
nvisngvewelsEna AndikuaAafalindnUsenuansiaiasn1mYeE R 13e9iaY

\oANATRNADMN saTaga1nnsligunassldlignaluruvsetemugnelavsounu

1%
a =

Auauals nsfnwauaidaseliduja@nwnguungdissemeanigitunisiaesdinsng

Y

= [ v Y =] (J a =~ o [ A & ! LY Y
ﬂi@ﬂ?iﬂi%ﬂum%%@@ﬂﬂﬁ mammﬂmmmw WeunannsiiuInuganuusulgnu

[

syuunsuasetinsilulsewmeineg Thduszansan deiisteazidansall

1% United Nations Standard Minimum Rules for Non-custodial Measures %38 Tokyo Rules. Article 6.1-

6.3.



66

3.1 du3gaLsN
1Y) a I = g o -
ansgausnulunidudssmanldssuungmuie Common Law #3055UU
ngrunenuuliiuatednualdnusndinisimuanguuneitnieizesnisiasedinsilaens

o ﬁl ¥ dl 1 o ¥ 1 N o v va a U o
AvuaReuluinueeanainfiegerdeliegadaaulilussdaa@nisudsunisuseiud o,

[

1984 Faimnudaauinazlgiuterianuis wsesnsinela aunsanasaule sl

L%

3.1.1 S3UnyalAn1sUsUn1sUsEAud A.A. 1984 (The Bail Reform
Act of 1984)

NOMU1EI1A8N1TUABELAENITAIUANAITENT1INANTUIVDIUTENA

[

ansgoisni ludiunisivuaeuluinueanainiiegende laUyalmlilussdayaRnisugdsy
n15UsEAus A.A. 1984 (The Bail Reform Act of 1984) Fusnglaanufiieddesdung
Uaeedinsnlaenisnvualsulevinueenaniiegerdelunguuneiingn dzlaeiung
malull
1957 3142 91928n15Ua08A NI DA NTIT LAY
N vy ! a a v oa = = o A ! Y o &
W3RReMIENINN1THNTANAd Sullgasideaineanumeulunisudestins deselil

Y

(a) findnin Leeialy Wedinsdrdgnnainiin

'
[y

n3gviANuReNIUTINgAdalTntnugasIIN IidandnaueRssuiusanddaliign
Na1IMINNTERIAIURATIY
(1).gnuaeefan1glan1ssunsIvredgnnaIniin

nspviAuin visenwualaulylinysngdlunseuisiaisan

11 § 3142. Release or detention of a defendant pending trial

(a) In general.—Upon the appearance before a judicial officer of a person charged with an offense,
the judicial officer shall issue an order that, pending trial, the person be—(1) released on personal recognizance
or upon execution of an unsecured appearance bond, under subsection

(b) of this section; (2) released on a condition or combination of conditions under subsection

(0) of this section; (3) temporarily detained to permit revocation of conditional release, deportation,
or exclusion under subsection

(d) of this section; or (4) detained under subsection

(e) of this section.
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"% (¢) Release on conditions.—

(1) If the judicial officer determines that the release described-in subsection (b) of this section
will not reasonably assure the appearance of the person as required or will endanger the safety of any other
person or the community, such judicial officer shall order the pretrial release of the person—

(A) subject to the condition that the person not commit a Federal, State, or local crime during
the period of release; and

16 (B) subject to the least restrictive further condition, or com - bination of conditions, that such
judicial officer determines will reasonably assure the appearance of the person as required and the safety of
any other person and the community, which may include the condition that the person—

(i) remain in the custody of a designated person, who agreesto assume supervision and to
report any violation of a release condition to the court, if the designated person is able reasonably to assure
the judicial officer that the person will appear as required and will not pose a danger to the safety of any other

person or the community;
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(i) maintain employment, or, if unemployed, actively seek employment;

(iii) maintain or commence an educational program; (iv) abide by specified restrictions on
personal associations, place of abode, or travel;

(v) avoid all contact with an alleged victim of the crime and with a potential witness who may
testify concerning the offense;

(vi) report on a regular basis to a designated law enforcement agency, pretrial services agency,
or other agency;

(vii) comply with a specified curfew;

(viii) refrain from possessing a firearm, destructive device, or other dangerous weapon;

(ix) refrain from excessive use of alcohol, or any use of a narcotic drug or other controlled
substance, as defined in section 102 of the Controlled Substances Act (21 U.S.C. § 802), without a prescription
by a licensed medical practitioner;

(x).undergo available medical, psychological, or psychiatric treatment, including treatment for
drug or alcohol dependency,-and remain‘in-a specified institution.if required for that purpose;

(xi) execute-an agreement to forfeit upon failing to appear as required, property of a sufficient
unencumbered value, including money, asis reasonably necessary to assure the appearance of the person as
required, and shall provide the court with proof of ownership and the value of the property along with
information regarding existing encumbrances as the judicial officer may require;

(xii) execute a bail bond with solvent sureties; who will execute an agreement to forfeit in such
amount as is reasonably necessary to assure appearance of the person as required and shall provide the court
with information regarding the value of the assets and liabilities of the surety if other than an approved surety
and the nature and extent of encumbrances against the surety’s property; such surety shall have a net worth
which shall have sufficient unencumbered value to pay the amount of the bail bond;

(xiii) return to custody for specified hours following release for employment, schooling, or other
limited purposes; and

(xiv) satisfy any other condition that is reasonably necessary to assure the appearance of the

person as required and to assure the safety of any other person and the community.
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18 (g) Factors to be_considered. — The judicial officer shall, in determining whether there are

conditions of release that will reasonably assure the appearance of the person as required and the safety of
any other person.and the community, take into account the avail - able information concerning—

(1) the nature-and circumstances of the offense charged, including whether the offense is a crime of
violence or involves a narcotic drug;

(2) the weight of the evidence against the person;

(3) the history and characteristics of the person, including—

(A) the person”s. character, physical and_mental condition, family ties, employment, financial
resources, length of residence in the community, community ties, past conduct, history relating to drug or
alcohol abuse, criminal history, and record concerning appearance at court proceedings; and

(B) whether, at the time of the current offense or arrest, the person was on probation, on parole, or
on other release pending trial, sentencing, appeal, or completion of sentence for an offense under Federal,
State, or local law; and

(4) the nature and seriousness of the danger to any person or the community that would be posed
by the person’s release. In considering the conditions of release described in subsection (c)(1)(B)(xi) or (c)(1
)(B)(xii) of this section, the judicial officer may upon his own motion, or shall upon the motion of the
Government, conduct an inquiry into the source of the property to be designated for potential forfeiture or
offered as collateral to secure a bond, and shall decline to accept the designation, or the use as collateral, of

property that, because of its source, will not reasonably assure the appearance of the person as required
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120 () Contents of release order.—In a release orderissued under subsection (b) or (c) of this section,

the judicial officer shall

(1) include a written statement that sets forth all the conditions to which the release is subject,
in a manner sufficiently clear and specific to serve as a guide for the person’s conduct; and

(2) advise the person of—

(A) the penalties for violating a condition of release, including the penalties for committing an
offense while on pretrial release;

(B) the consequences of violating a condition of release, including the immediate issuance of a
warrant for the person’s arrest; and

(Q) sections 1503 of this title (relating to intimidation of witnesses, jurors, and officers of the
court), 1510 (relating to obstruction of criminal investigations), 1512 (tampering with a witness, victim, or an

informant), and 1513 (retaliating against a witness, victim, or an informant).
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122 § 3148. Sanctions forviolation of a release condition
(a) Available sanctions.—A person who has been released under section 3142 of this title,
and who has violated a condition of his release, is subject to a revocation of release, an order of detention,
and a prosecution for contempt of court.

(b) Revocation of release. — The attorney for the Government may initiate a proceeding
for revocation of an order of release by filing a motion with the district court. A judicial officer may issue a war
- rant for the arrest of a person charged with violating a condition of release, and the person shall be brought
before a judicial officer in the district in which such person’s arrest was ordered for a proceeding in accordance
with this section. To the extent practicable, a person charged with violating the condition of release that such
person not commit a Federal, State, or local crime during the period of release, shall be brought before the
judicial officer who ordered the release and whose order is alleged to have been violated. The judicial officer

shall enter an order of revocation and detention if, after a hearing, the judicial officer—
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129 Article 137 The person under judicial examination, presumed innocent, remains at liberty.
However, if the investigation so requires, or as a precautionary measure, he may be subjected to one or more
obligations of judicial supervision. If this does not serve its purpose, he may, in exceptional cases, be remanded
in custody.

130 Article 137-2 Judicial supervision is ordered by the investigating judge, who gives his judgment
after taking note of the district prosecutor's recommendations. Where he is in charge of the case, the liberty
and custody judge may also make a custody ruling.

BL Article 137-3 The liberty and custody judge gives his ruling by a reasoned judgment. Where
he orders or prolongs a remand in custody, or rejects a request for release, the ruling must enunciate the legal

and factual matters that render judicial supervision inadequate, as well as the grounds for detention, with
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reference only to the provisions of articles 143-1 and 144. In every case, the person under judicial examination
is notified of the ruling-and receives a complete copy of it, for which he has to sign the case file.

132 Article 138 Judicial supervision may be ordered by the investigating judge or the liberty and
custody judge if the person-under judicial examination is liable to incur-a misdemean our imprisonment
penalty, or one that is more severe.

This supervision compels the person to submit himself to one or more of the obligations enumerated
hereafter, according to the investigating judge's decision:

1° not to leave the territorial boundaries fixed by the investigating judge or the liberty and
custody judge;

2° not to leave his domicile or the residence fixed by the investigating judge or the liberty and
custody judge except
under the conditions and for the grounds determined by this judge;

3° not to go to certain places or only to go to the places determined by the investigating judge
or the liberty and
custody judge;

4° to notify the investigating judge or the liberty and custody judge of any travel beyond the

boundaries determined;
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133 Article 139 The person under judicial examination is placed under judicial supervision by an
order given by the investigating judge which may be made at any- stage of the investigation. The investigating
judge may at any time impose upon the person under judicial examination one or more new obligations,
cancel all or part of the obligations included in the supervision, amend one or more of these obligations or
grant an occasional or temporary exemption from complying with specific obligations.

134 Article 140 The investigating judge may order the lifting of the judicial supervision at any time
either on his own motion, on the district prosecutor's recommendations, at the person concerned 's request
after hearing the opinion of the district prosecutor. The investigating judge rules on person's application within
five days, with a reasoned judgment. If the investigating judge has not given judgment within this period, the
person concerned may refer his application directly to the investigating chamber which, after receiving the
public prosecutor's written and reasoned submissions, decides within twenty days of the submission of the
case. Failing this, the lifting of the judicial supervision is granted as of right, except when verification of the

person's application have been ordered.
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1% Article 141-2 If the person under judicial examination intentionally. evades the obligations of
the judicial supervision, the investigating judge may issue an arrest warrant.or a summons against him. Under
the conditions provided for in paragraph four of article 137-1, he may also refer the case to the liberty and
custody judge in order to remand the person in custody. Whatever period-of imprisonment the offence in
question carries, the liberty and custody judge.may issue a committal order against him with a view to
remanding him in custody, subject to the provisions of article 141-3. If the person evades the obligations of
the judicial supervision when he has been sent before the trial court, the district prosecutor may, except in
the situation provided for by article 272-1, refer the case to the liberty and custody judge so that the latter
can issue an arrest warrant or a summons against this person.This judge is also competent to order the
remanding of the person in custody under the provisions of article 135-2.

1% Article 141-3 Where the order to remand someone in custody is made after the judicial
supervision of a person earlier remanded in custody for the same charges is revoked, the cumulative duration
of the separate remands may not exceed by more than four months the maximum periods of detention set
out in articles 145-1 and 145-2. Where the sentence applicable to the offence is shorter than the one

mentioned in article 143-1, the total amount of time spent in prison may not exceed four months.
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7 VICTOR GOURY-LAFFONT. Appeals court upholds prison sentence for former French President
Nicolas Sarkozy. Retrieved from 8 April 2024, https://www.politico.eu/article/appeals-court-uphold-prison-

sentence-former-french-president-nicolas-sarkozy/.
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