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Abstract

This qualitative independent study aims to investigate the issues regarding military
accused confinement and to suggest the solutions to improve the disposition of accused
confinement by the court-martial in Thailand to be conformed with the international standard.The
researcher studied the theoretical notions of liberty restrictions and states’ authority on accused
confinement and explored the disposition of accused confinement by the court-martial in USA and
Thailand.

This Independent Study, documentary research was conducted. The researcher
studied and analyzed the legal provisions from textbooks, articles, research reports, dissertations,
and any electrical forms of concerned information written in Thai and foreign languages.

The result syielded 5 important issues. The scope of other necessity circumstances
has not yet been defined. The researcher suggested to clearly define other necessity circumstances
such as, under operational necessity and on board at sea. The commander is allowed to confine the
accused up to 84 days which goes against the international standard. Internationally, the limit of
confinement period is 2-3 days or 48-72 hours. Therefore, this issue might affect the accused who
is not permitted to bail out toward their rights and liberty. The researcher suggested that the limit
of confinement period should be not more than 48-72 hours. If the extension of confinement
needed, the commanders should necessarily prepare the written memorandum that states the
rationales of extended confinement and submit to the court for reviewing. There are no rules on
the disposition of accused confinement by the commanders yet legislated. This issue might have
the commanders use their discretion inappropriately. Therefore, the researcher suggested that the
commanders should conduct a preliminary inquiry to collect evidences and witnesses in order to
request the accused confinement. In addition, the rights of accused need to be informed.
As the commanders might confine the accused up to 84 days or more without the court’s
consideration, this might affect the accused’s rights and liberty. By this concern, the researcher
suggest that the commanders should necessarily report when the confinement goes over 72 hours
to the court. The court might further inquire the accused, have the commander to clarify the
necessity to extend the confinement, or ask for witnesses and evidences to have further
consideration. As Due to those concerns mentioned in the study, the researcher called for further
legitimation in the Article 46 under subsection 1 of the court-martial 2498 B.E.

Keywords:  Special confinement court-martial human rights
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*' International Covenant on civil and Political Right : ICCPR Article 9

1. Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary
arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance with such
procedure as are established by law.

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest and
shall be promptly informed of any charges against him.
3. Anyone arrested or detained on a criminal charge shall be brought promptly before a within a

judge or other officer authorized by law to exercise judicial power and shall be entitled to trial reasonable time
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or to release.lt shall not be the general rule that persons awaiting trial shall be detained in custody,but release
may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should
occasion arise, for execution of the judgement.

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedingsbefore a court, in order that that court may decide without delay on the lawfulness of his detention
and order his release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right

to compensation.
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*Article 14 of International Covenant on civil and Political Right : ICCPR
1. All persons shall be equal before the courts and tribunals. Ln the determination of any criminal
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public

hearing by a competent, independent and impartial tribunal established by law.
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** Article 14 of International Covenanton on civil Political Right : ICCPR
3. In the determination of any criminal charge against him, everyone shall be entitled to the
following minimum guarantees, in full equality:

(a) To be informed promptly and in detail in a language which he understands of the nature and
cause of the charge against him;

(b) To have adequate time and facilities for the preparation of his defence and to communicate
with counsel of his own choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through legal assistance of his
own choosing; to be informed, if he doesnot have legal assistance, of this right; and to have legal assistence
assigned to him, in any case where the interests of justice so require, and without payment by him in any such
case if he does not have means to pay for it;

(e) To examine, or have examined, the withesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him;

(f) To have the tree assistance of an Interperter if he cannot understand or speak the language
used in court;

(g) Not to compelled to testify against himself or to confess guilt

. Body of Principle for the Protection of All Persons Under Any From of detention of Imprisonment
1988) 8198971 513in0 Hane e MITVUAZAIVANA? @’ﬁ’mmﬁ'amuwsziwﬁmuﬂmiﬁmﬁwmﬂu

ADIUMTBURNAY WA.2548 NI 19-20
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Principle 5

1. These principles shall be applied to all persons within the territory of any given State, without
distinction of any kind, such as race, color, sex, language, religion or religious belief, political or other opinion,
national, ethnic or social origin, property, birth or other status.

2 . Measures applied under the law and designed solely to protect the rights and special status of
women, especially pregnant women and nursing mothers, children and juveniles, aged, sick or handicapped
persons shall not be deemed to be discriminatory. The need for, and the application of, such measures shall
always be subject to review by a judicial or other authority.

26P1rinciple 11

1. A person shall not be kept in detention without being given an effective opportunity to be heard
promptly by a judicial or other authority. A detained person shall have the right to defend himself or to be
assisted by counsel as prescribed by law.

2. A detained person and his counsel, if any, shall receive prompt and full communication of any
order of detention, together with the reasons therefore.

3. A judicial or other authority shall be empowered to review as appropriate the continuance of

detention.
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