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Abstract

Section 126 of the Organic Act on Counter Corruption, B.E. ... is a provision prohibiting
public officials to act in a contrary manner between personal and public interests. Any officer who
violates this provision shall be liable to the criminal penalty as prescribed. In paragraph 2 of Section
126, the actions of spouses of government officials are the same as the actions performed by
government officials.

This is an issue that must be considered when prescribing a law assuming that one's
actions cause another person to commit a criminal offence whether it is against the rule of law,
Principles of rights and freedoms or even the Thai constitution as the supreme law of the country.

The indicated study of constitutional legitimacy of Section 126 of the Draft Organic Act
on Counter Corruption BE .... by analysing the concepts and theories of the Constitution and the law on
conflict of interests. In addition, this minor thesis also studies about conflict of interests both in
Thailand and abroad including Conflict of Interest Act S.C. 2006 of Canada and Act on Anti-
Corruption and the Establishment and Operation of the Anti-Corruption & Civil Rights Commission
2008 of Korea. The researcher has compared the selected provisions so that there are suggestions to
improve the provision to be more appropriate. According to the study, although it is necessary to
address the conflict of interests and criminal legal measures is necessarily needed to be applied for
violators. However, this section is a presumption under the law that a public official is acting against
the law without the need to prove the actions or intentions of that person. It is misconduct of one
person as a condition of assumption which causes another person to be punished by a criminal penalty.
It is an assumption of the elementary facts of the offence based on the status of the person as a
condition. It is not an assumption based on the action that the plaintiff has shown the action related to
the offence that the defendant has been accused. It is against the rule of law and the constitution.
Moreover, the researcher has proposed recommendations to amend the provision to make it more
appropriate and compatible with the constitution. This is in line with the intention of the law which

focuses on solving conflict of interests among government officials.

Keywords:  The Constitutional Review of the Article 126, The Proposed Organic Act,
Counter Corruption
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Section 13 (1) No minister of the Crown, minister of state or parliamentary
secretary shall knowingly be a party to a contract with a public sector entity under which he or
she receives a benefit, other than a contract under which he or she is entitled to pension benefits.
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Section 11 (1) No public office holder or member of his or her family shall
accept any gift or other advantage, including from a trust, that might reasonably be seen to have
been given to influence the public office holder in the exercise of an official power, duty or
function.
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Article 8 (2) The Code of Conduct for Public Organization Employees referred
to in paragraph (1) shall prescribe each of the following categories:

1. Matters on the prohibition of public organization employees from and
restrictions on receiving entertainment, money and other pecuniary advantages from any person
related to his/her duties;

2. Matters on the prohibition of public organization employees from and
restrictions on using his/her public position to influence personnel management, seek financial
benefits, use connections amongst highly positioned individuals, or solicit favors;

3. Matters on, for example, transparent personnel management, which public
organization employees shall observe in order to create a sound climate in officialdom,; and
Other matters that shall be addressed to prevent corruption and maintain the integrity and dignity

of public office.
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