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Author: Mr. Panu Songsri; ID: 2564001135; Degree: Master of Laws;
Independent Study advisor: Chaninat Leeds, Associate Professor;
Academic years: 2015

Abstract

The main purposes of the independent study on “The Right of Community in
Accusation” are as follows: (1) to study concepts, theories, background and principles of
community law status (2) to analyze problems of community laws in prosecution (3) to
analyze related law about Thai community laws compare with abroad community law (4) to
synthesize analysis results for creation of new construction knowledge and improvement of
related laws in prosecution.

A qualitative approach was employed in this independent study, and the study
was mostly based on documentary research. The researcher collected and analyzed data
from law textbooks, journals, articles, researches, seminar documents and field research.
People in the community were interviewed. Data were then synthesized to receive
knowledge and find methods of improvement.

Community right is the new issue underneath Thai legal system which recently
received interest. There is a lack of clearness in many of issues in community laws. Therefore,
community status must be clearly determined. Communities must be juristic persons under
the Thai legal system, so they have rights, duties and liabilities according to the laws. The
author provided these correction guidelines: (1) certifying community law status; (2) specifying
the community law definitions; (3) specifying the scope of the community law; (4) expression of
the community law’s intention; (5) relationship between community members and community;
(6) approaching process of judgment; (7) improvement and protection in community’s right; and
(8) exhaustion of the juristic persons.

Keyword: Community rights, Prosecution
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“Roland Rich, The Right to Development: A Right of Peoples?, in James Crawford (Ed), The Rights of People,
(Oxford: Clarendon Press, 1995), p 52 819l a5ty Tarwaumiudd, $1aud 15903307 3, 1. 385.

“Article 2 1. The human person is the central subject of development and should be the active participant and
beneficiary of the right to development.

2. All human beings have a responsibility for development individually and collectively, taking into
account the need for full respect for their human rights and fundamental freedoms as well as their duties to the community, which
alone can ensure the free and complete fulfillment of the human being, and they should therefore promote and protect an
appropriate political, social and economic order for development.

3. States have the right and the duty to formulate appropriate national development policies that aim at the
constant improvement of the well — being of the entire population and of all individuals, on the basis of their active, free and

meaningful participation in development and in the benefits resulting therefrom.
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“Article 1 1. The right to development is an inalienable human right by virtue of which every human person and all
peoples are entitled to participate in, contribute to, and enjoy economic, social, cultural and political development, in which all
human rights and fundamental freedoms can be fully realized.

2. The human right to development also implies the full realization of the right of people to self —
determination, which includes, subject to the relevant provisions of both international Covenants on Human Rights, the exercise of

their inalienable right to full sovereignty over all their natural wealth and resources.
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“Article 3 1. Persons belonging to minorities may exercise their rights, including those set forth in the present
Declaration, individually as well as in community with other members of their group, without any discrimination.

2. No disadvantage shall result for any person belonging to a minority as the consequence of the exercise or
non — exercise of the rights set forth in the present Declaration.

“Article 2 3. Persons belonging to minorities have the right to participate effectively in decisions on the national and,
where appropriate, regional level concerning the minority to which they belong or the regions in which they live, in a manner not
incompatible with national legislation.

“Article 4 5 States should consider appropriate measures so that persons belonging to minorities may participate fully
in the economic progress and development in their country.

“Article 1 1. States shall protect the existence and the national or ethnic, cultural, religious and linguistic identity of

minorities within their respective territories and shall encourage conditions for the promotion of that identity.
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2. States shall adopt appropriate legislative and other measures to achieve those ends.
“Fact sheet No. 18 (Rev.1), Printed at United Nations, Geneva, February 1988. 19y qu‘vf%m mﬁau‘wma?f,

1987 1F903507 25, U, 13-18.



35

Y Y
n1iuil 197191 “Indigenous Peoples” ttag ludnuaizvoeiawn (Individual Right) U ayaniiszaymizag

9 o

2411/ 181978171 “Individuals” #5® “Indigenous Individuals”
4” d' o [ a d” A 9 [ a a g‘/ ,i’ d'
e nd1ngvel faynr 4 4 Ao 1MN15TUT0IaNTUY HIFUTUNUFIUN
QVLS] o o Ulsl o 2 44:119J Yo vly?;’,
anlszannd lanaansziwe 13 lumssusedtiszyluinas 1* Nlalnsuseser linlu
anuuzUIngu (collective) oz luanyazTuanyuunazau (individuals) 11as12% Fuseq A1#1
o a Aa A g 1 o {
M3INANY (Discrimination) Ynyiia Tudnsvesruiuies Taomuiznnmigua MNeINUNNIOI
" v d v v 4 J [ a A mﬂ‘
IH1WUE 13 09A8 DBl UYDINGN (Indigenous Origin or Identity) 11951 3% FUTDIANTVOIFUN LD
Tumstmuaaueslunemaiios wsugne deantazimusssy e 47 Susesansvealums
j‘ =} 48 ¥ a a aa &’ A 1 ..
UNATOINUBIFUN DI M1A31 7 GUATOIANT IUBINVOIFUN U 0AAZAY (Individuals) LAY
[ a A ,&’ . [ ] LA .
SUTPIANBYBIFUN U 03 (Collective) TunNuilaAfsnINMIUIR MU (Genocide) HBzAW
49 o a a o = = = A a o X gy
FUNSI 1as1 14° Fuseedns lumsSumsane muszuumsanenauiiuios 0199a7u ldves

< j‘ A KX a A 9 g A 1) a a ,-j( A ~ A A I
PNVUNULUDY TIUD \‘]ﬁ‘ﬂ‘ﬁ1uﬂ151%ﬂTHTWHLNBQLLa$5Uiﬂﬂﬁﬂ‘ﬁ%ﬂﬂ%uwumﬂﬂﬂ T GI G LI

“Article 1 Indigenous peoples have the righto the full enjoyment, as a collective or as individuals, of all human rights and
fundamental freedoms as recognized in the Charter of the United Nations, the Universal Declaration of Human Rights and international human
rights law.

“Article 2 Indigenous peoples and individuals are free and equal to all other peoples and individuals and have the right to be
free from any kind of discrimination, in the exercise of their rights, in particular that based on their indigenous origin or identity.

“Article 3 Indigenous peoples have the right to self — determination. By virtue of that right they freely determine their political
status and freely pursue their economic, social and cultural development.

“Atticle 4 Indigenous peoples, in exercising their right to self — determination, have the righto autonomy or self — government
in matters relating to their internal and local affairs, as well as ways and means for financing their autonomous functions.

“Article7 1. Indigenous individuals have the rights to life, physical and mental integrity, liberty and security of person.

2. Indigenous peoples have the collective right to live in freedom, peace and security as distinct peoples and shall not
be subjected to any act of genocide or any other act of violence, including forcibly removing children of the group to another group.

“Atticle 14 1. Indigenous peoples have the right establish and control their educational systems and institutions providing
education in their own languages, in a manner appropriate to their cultural methods of teaching and learning.

2. Indigenous individuals, particularly children, have the right to all levels and forms of education of the state without

discrimination.
3. States shall, in conjunction with indigenous peoples, take effective measures, in order for indigenous individuals,
particularly children, including those living outside their communities, to have access, when possible, to an education in their own culture and

provided in their own language.
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PArticle 16 1. Indigenous peoples have the right to establish their own media in their own languages and to have access to
all forms of non — indigenous media without discrimination.

2. States shall take effective measures to ensure that State — owned media duly reflect indigenous cultural
diversity. States, without prejudice to ensuring full freedom of expression, should encourage privately owned media to adequately reflect
indigenous cultural diversity.

" Article 11 1. Indigenous peoples have the right to practice and revitalize their cultural traditions and customs. This includes
the right to maintain, protect and develop the past, present and future manifestations of their cultures, such as archaeological and historical
sites, artefacts, designs, ceremonies, technologies and visual and performing arts and literature.

2 . States shall provide redress through effective mechanisms, which may include restitution, developed in
conjunction with indigenous peoples, with respect to their cultural, intellectual, religious and spiritual property taken without their free,
prior and informed consent or in violation of their laws, traditions and customs.

ZArticle 12 1. Indigenous peoples have the right to manifest, practice, develop and teach their spiritual and religious traditions,
customs and ceremonies ; the right to maintain, protect, and have access in privacy to their religious and cultural sites; the right to the use
and control of their ceremonial objects ; and the right to the repatriation of their human remains.

2. States shall seek to enable the access and/or repatriation of ceremonial objects and human remains in their
possession through fair, transparent and effective mechanisms developed in conjunction with indigenous peoples concerned.

* Article 13 1. Indigenous peoples have the right to revitalize, use, develop and transmit to future generations their histories,
languages, oral traditions, philosophies, writing systems and literatures, and to designate and retain their own names for communities,
places and persons.

2. States shall take effective measures to ensure that this right is protected and also to ensure that indigenous
peoples can understand and be understood in political, legal and administrative proceeding, where necessary through the provision of
interpretation or by other appropriate means.

 Article 31 1. Indigenous peoples have the right to maintain, control, protect and develop their cultural heritage, traditional
knowledge and traditional cultural expressions, as well as the manifestations of their sciences, technologies and cultures, including human
and genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs, sports and
traditional games and visual and performing arts. They also have the right to maintain, control, protect and develop their intellectual

property over such cultural heritage, traditional knowledge, and traditional cultural expressions.
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2. In conjunction with indigenous peoples, States shall take effective measures to recognize and protect the
exercise of these rights.

P Article 35 Article 35 Indigenous peoples have the right to determine the responsibilities of individuals to their
communities.

*Article 10 Indigenous peoples shall not be forcibly removed from their lands or territories. No relocation shall take
place without the free, prior and informed consent of the indigenous peoples concerned and after agreement on just and fair
compensation and, where possible, with the option of return.

" Article 18 Indigenous peoples have the right to participate in decision — making in matters which would affect their
rights, through representatives chosen by themselves in accordance with their own procedures, as well as to maintain and develop
their own indigenous decision — making institutions.

* Article 25 Indigenous peoples have the right to maintain and strengthen their distinctive spiritual relationship with
their traditionally owned or otherwise occupied and used lands, territories, waters and coastal seas and other resources and to
uphold their responsibilities to future generations in this regard.

 Article 26 1. Indigenous peoples have the right to the lands, territories and resources which they have traditionally
owned, occupied or otherwise used or acquired.

2. Indigenous people have the right to own, use, develop and control the lands, territories and resources
that they possess by reason of traditional ownership or other traditional occupation or use, as well as those which they have
otherwise acquired.

3. States shall give legal recognition and protection to these lands, territories and resources. Such
recognition shall be conducted with due respect to the customs, traditions and land tenure systems of the indigenous peoples

concerned.
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“Article 28 1. Indigenous peoples have the right to redress, by means that can include restitution or, when this is not
possible, just, fair and equitable compensation, for the lands, territories and resources which they have traditionally owned or
otherwise occupied or used, and which have been confiscated, taken, occupied, used or damaged without their free, prior and
informed consent.

2. Unless otherwise freely agreed upon by the peoples concerned, compensation shall take the form of
lands, territories and resources equal in quality, size and legal status or of monetary compensation or other appropriate redress.

3. States shall give legal recognition and protection to these lands, territories and resources. Such
recognition shall be conducted with due respect to the customs, traditions and land tenure systems of the indigenous peoples
concerned.

“Article 29 1. Indigenous peoples have the right to the conservation and protection of the environment and the
productive capacity of their lands or territories and resources. States shall establish and implement assistance programmes for
indigenous peoples for such conservation and protection, without discrimination.

1. Right against Untouchability and Racial Discrimination :

(1) No person shall, on the ground of caste, descent, community or occupation, be subject to racial
discrimination and untouchability of any form. Such a discriminating act shall be liable to punishment and the victim shall be

entitled to the compensation as provided by the law. ...
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®17. Education and Cultural Right :
(1) Each community shall have the right to get basic education in their mother tongues as provided for in the law. ..
(2) Each community residing in Nepal shall have the right to preserve and promote its language, script, culture,
cultural civility and heritage.
*25. Handover of The Community Forest:
(1) The District Forest Officer may handover any part of a National Forest to a Users’ Group in the form of a
Community Forest As Prescribed entitling to develop, conserve, use and manage the Forest and sell and distribute the Forest
Products independently by fixing their prices according to work Plan. While so handing over a Community Forest, the District
Forest Officer shall issue a certificate of alienation of the Community Forest.
(2) The District Forest Officer may constitute a Users’ Group As Prescribed by mobilizing users and provide
technical and other assistance required to prepare the Work Plan for the purpose of sub — section (1).
®41. Constitution of Users’ Group: The users relating to any Forest desirous to utilize the Forest Product by developing
and conserving such Forest for the collective interest may constitute the Users’ Group As Prescribed.

[’éRegistration of the Users’ Group:
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(1) For the registration of the Users” Group constituted pursuant to Section
41, an application shall have to be submitted to the District Forest Officer in the Prescribed form along with the
constitution of the Users’ Group.

(2) On the receipt of the application pursuant to sub — section (1), the District Forest Officer shall make
necessary enquiry and register such Users” Group As Prescribed and shall have to be given the certificate of registration in the
Prescribed form.

(3) The Users’ Group undertaking the management of the Community Forest pursuant to the Work Plan
under the Forest Act, 1961, shall also have to submit an application for the registration pursuant to sub — section (1) within one
year from the date of commencement of this Act.

(4) The District Forest Officer may provide necessary assistance for the purpose of sub — section (3).

“"43. The Users’ Group to be a Corporate Body :

(1) The Users” Group constituted pursuant to Section 42 shall be an autonomous and corporate body having
perpetual secession.

(2) The Users’ Group shall have a separate seal of its own.

(3) The Users’ Group as a person may acquire, possess or transfer or otherwise manage movable and
immovable property.

(4) The Users’ Group as a person may sue or be sued in its own name.
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®s. Property.- ... (6) A person or community whose tenure of land is legally insecure as a result of past racially
discriminatory laws or practices is entitled, to the extent provided by an Act of Parliament, either to tenure which is legally secure
or to comparable redress.

(7) A person or community dispossessed of property after 19 June 1913 as a result of past racially
discriminatory laws or practices is entitled, to the extent provided by an Act of Parliament, either to restitution of that property or
to equitable redress.

“31. Cultural, religious and linguistic communities. —(I) Persons belonging to a Cultural, religious or linguistic
community may not be denied the right, with othermembers of that community-

(a) to enjoy their culture, practice their religion and use their language ; and (h) to form, join and
maintain cultural, religious and linguistic associations and other organs of civil society.

(2) The rights in subsection (1) may not be exercised in a manner inconsistent with any provision
of the Bill of Rights.

"235. Self — determination.-The right of the South African people as a whole to self — determination, as manifested in
this Constitution, does not preclude, within the framework of this right, recognition of the notion of the right of self —
determination of any community sharing a common cultural and language heritage ; within a territorial entity in the Republic or in

any other way, determined by national legislation.
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Amy Hackney Blackwell, ESSENTIAL LAW DICTIONARY, (Illinois : Sphinx Publishing, An
imprint of Sourcebooks Inc., 2008)

Bryan A. Garner, Edit BLACK’S LAW DICTIONARY, 8" ed. (St. Paul : A Thomson Business,
2004)

German Civil Code Section 1 stated that: The legal capacity of a human being begins on the
completion of birth.

Swiss Civil Code Article 31 par. 1 stated that: Personality rights begin on the birth of the living
child and end on death.

Vietnam Civil Code Article 14 par. 1 stated that: The civil legal capacity of an individual shall

exist from the time he/she is born and terminate when he/she dies.



4

¥o

U =) S a

Tu U Yina
da

aounna

sz iAamsanmn
d‘ o

aouNM Ny

AU

101

TR LI R
14 WOATNIBU W.A. 2532
o1 uou 391NN

a

Aa o a v v A o
@]ﬁ”lﬁ@]'g UNA UN1INYGIINNHN ﬁ%iﬁ]ﬂ”ﬁﬁﬂﬂﬁj N.F. 2554

=)D

aa 4 a v v A a
AUSUAATAT UHIINYIAYNDHU INYUUATIVA

UNIWING



	บทคัดย่อ
	บทที่  1
	บทนำ

	ชื่อ นายภาณุ   ส่องศรี
	วัน เดือน ปีเกิด 14 พฤศจิกายน พ.ศ. 2532

