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Abstract

The objectives of this independent study titled “Problems on Judicial Authority
Regarding Administrative Contracts and Commercial Contracts” were to: (1) study the public law
principles and the criteria of the Administrative Court and the Court Jurisdiction Commission
about the difference between administrative contracts and commercial contracts entered into by
the government sector; (2) study the clear definition of each kind of contract in order to protect
the rights and liberties of citizens and to prevent confusion in cases where citizens want to take
legal action concerning such contracts; and (3) propose appropriate criteria to separate between
administrative contracts and commercial contracts entered into by the government sector for the
purpose of court jurisdiction.

This independent study was a qualitative research based on documentary research
of related documents including laws, textbooks, court rulings, legal consultations and relevant
research articles from Thailand and other countries.

The results of the study found that rulings of the Administrative Court and the
Court Jurisdiction Commission about administrative contracts granting private sector entities
the rights to provide public services tended to differ from the public law principles.
Administrative contracts in which a government agency hires a private sector contractor to
provide public services under the public law are generally made under the principle that the
private sector contractor builds or provides a structure or system and when it is complete, the
private sector contractor operates and manages the structure or system to provide the public
service under the terms of the contract until the contract expires. The private sector
contractor has the right to collect fees or services charges from people who use the service.
On the other hand, some contracts of the government sector are made on the principle that
a government agency hires a private sector contractor to build or provide equipment for a
public service, and when it is complete the sovernment agency assumes ownership of the
structure or equipment and the private sector contractor does not have the right or
responsibility to operate or manage it. The private sector contractor receives only the agreed
payment for the work according to the contract. This latter type of contract is just a normal
commercial law contract made by the government sector. This difference and the previous
rulings have created confusion among people who wish to take a legal action concerning
dispute on administrative contract to court. Accordingly, there should be a clear
understanding of the definition of such different contracts and the related authority should
review the criteria for court jurisdiction by taking into account the principles of public services
provision under public law principles.

Keywords: Court jurisdiction, Administrative contract
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