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Abstract

The objectives of this research are to study 1) land ownership by aliens
both Thai and foreign laws regarding transactions for the use of nominees to evade
alien land holding laws; and 2) legal problems involved with alien land holding, also
propose recommendations to solve those problems and make the law more effective.

This is a qualitative study based on documentary research of textbooks,
articles, theses, judgments and other print media from Thailand and other countries, as
well as in-depth interviews with people involved in alien land holding businesses.

Permitting aliens to own land without proper controls may be a risk to
national security. This is because the Alien Business Act of 1999 (B.E. 2542) still has
many problems. For instance, foreign investors can conceal their doing business in
Thailand legally by working through a Thai legal entity in which they indirectly hold
shares, or illegally by holding shares through a nominee that is a Thai person or Thai
juristic person. In addition, the definition of “alien” in the Thai law cannot
differentiate clearly between an alien investor and a Thai investor. Furthermore, the
penalties for violations are light, so offenders are not afraid of the law and its
enforcement is also not efficient. Therefore, the researcher recommends two
approaches to solving these problems. In the short term, a specific central agency
should be assigned to follow up on and inspect problems involving aliens, under the
authority of Clause 1(8) of the 1991 National Administration Rules Act (B.E. 2534),
which provides for solving problems involving business transactions through
nominees. This would be similar to a specialized committee in Australia. In the long
term, the parts about aliens in the land laws should be revised by rewriting the
definition of *alien” and increasing the fines and imprisonment penalties for
violations. A grandfather clause should be added stating that juristic persons
registered in Thailand that were not considered aliens under the old law but are now
considered aliens under the amended law must request a permit from the relevant
authority within one year if they wish to continue doing business in Thailand. With
such permit, most businesses already in business could then continue doing business,
but businesses under the first list or second list could only continue doing business for
no more than two years. Then businesses under the third list affected by the change in
the definition of “alien” could continue to do business under the third list, but for
businesses under the second list or third list, which are businesses related to national
security, they would have to change their shareholding structure to comply with the
amended law or else cease doing business in Thailand within two years.

Keywords: criminal penalty, alien land holding, foreign investment
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practices, Whether or not having legal or equitable force, and whether or not based on legal or equitable rights”

* Section9(1) of foreign Acquisition and Takeovers Act 1975“For the purposes of this Act, a person is taken to
hold a substantial interest in a corporation if the person, alone or together with any associate or associate of the person:(a)ls
in a position to control not less than 15% of the voting power in the corporation: or(b)Is in position to control not less than

15% of the potential voting power in the corporation: or(c)Holds interests in not less than 15% of the issued shares in the
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corporation; or(d)Would hold interests in not less than 15% of the issued shares in the corporation; if shares in the
corporation were Issued as the result of the exercise of all rights of a kind mentioned in subsection 1(2A)

* Section 6 of Acquistions and Takeovers Act 1975

* Section 9(1) of Foreign Acquisitions and Takeovers Act 1975“Substantial and controlling interests in

corporations”
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