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Abstract

The purpose of this research aims (1) to study the meaning, concepts
and theories relating to provisional release of the alleged offender or the accused;
(2) to compare the laws, rules, procedures, and conditions regarding provisional
release with contract made by a person standing as security during the court
proceedings under Thai law and foreign laws; (3) to analyze the problems on
provisional release and enforcement of contract made by a person standing as security
in the court proceedings under Thai law in comparison with American and British
laws; and (4) to propose solutions to the problems of the provisional release for the
accused and the enforcement of contract made by a person standing as security.

This particular research is a qualitative and documentary research by
gathering information from textbooks, academic articles, theses, laws, regulations,
rules which are relevant to provisional release and enforcement of contract made by a
person standing as security both under Thai and foreign laws: and also by searching
information from the internet to study, analyze and suggest the ways to solve problems.

The research finds that (1) the theories and concepts on the Criminal Process
Model have been applied to set legal rules on provisional release and enforcement of
contract made by a person standing as security during the court proceedings; (2) the legal
rules on provisional release and enforcement of contract by a person standing as
security during the court proceedings, especially in the United States and the United
Kingdom are stricter than those legal rules in Thailand; (3) Thai law on provisional
release and enforcement of contract by a person standing as security in court
proceedings is not rigorous, and there is no provision of punishment to those
absconding accused after being granted the provisional release; and (4) article 11 of
the Regulations of the President of the Supreme Court on the procedures and
conditions regarding application for provisional release B.E. 2548 should be
amended. Section 117/1 of the Criminal Procedure Code should impose penalty to the
accused who escaping during the provisional release. Also, Thai Criminal Procedure
should increase its effectiveness in enforcing security contract to meet the standards
set forth in foreign countries.

Keywords: Provisional release, Contract made by a person standing as security
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18 U.S. Code § 3041 - Power of courts and magistrates”

For any offense against the United States, the offender may, by any justice or judge of
the United States, or by any United States magistrate judge, or by any chancellor, judge of a
supreme or superior court, chief or first judge of the common pleas, mayor of a city, justice of the
peace, or other magistrate, of any state where the offender may be found, and at the expense of

the United States, be arrested and imprisoned or released as provided in chapter 207 of this

title, as the case may be, for trial before such court of the United States as by law has cognizance
of the offense. Copies of the process shall be returned as speedily as may be into the office of the
clerk of such court, together with the recognizances of the witnesses for their appearances to
testify in the case.

A United States judge or magistrate judge shall proceed under this section according to
rules promulgated by the Supreme Court of the United States. Any state judge or magistrate
acting hereunder may proceed according to the usual mode of procedure of his state but his acts
and orders shall have no effect beyond determining, pursuant to the provisions of section 3142 of
this title, whether to detain or conditionally release the prisoner prior to trial or to discharge him
from arrest.

(June 25, 1948, ch. 645, 62 Stat. 815; Pub. L. 89-465, §|_|5(a), June 22, 1966, 80 Stat.

217; Pub. L. 90-578, title 111, § [ 1301(a)(1), (3), Oct. 17, 1968, 82 Stat. 1115; Pub. L. 98-473,

title 11, § [ 1204(a), Oct. 12, 1984, 98 Stat. 1985; Pub. L. 101-650, title I1I, § [ 1321, Dec. 1,

1990, 104 Stat. 5117.)
LII has no control over and does not endorse any external Internet site that contains
links to or references LII.

18 U.S. Code § 3156 - Definitions

(a)As used in sections 3141-3150 of this chapter—
(1the term “‘judicial officer” means, unless otherwise indicated, any person or court

authorized pursuant tosection 3041 of this title, or the Federal Rules of Criminal Procedure, to

detain or release a person before trial or sentencing or pending appeal in a court of the United

States, and any judge of the Superior Court of the District of Columbia;


https://www.law.cornell.edu/uscode/text/18/lii:usc:t:18:ch:207
https://www.law.cornell.edu/uscode/text/18/lii:usc:t:18:ch:207
https://www.law.cornell.edu/uscode/text/18/3142
https://www.law.cornell.edu/uscode/text/18/3142
http://uscode.house.gov/statviewer.htm?volume=62&page=815
http://www.gpo.gov/fdsys/browse/collection.action?collectionCode=PLAW
http://uscode.house.gov/statviewer.htm?volume=80&page=217
http://uscode.house.gov/statviewer.htm?volume=80&page=217
http://www.gpo.gov/fdsys/browse/collection.action?collectionCode=PLAW
http://uscode.house.gov/statviewer.htm?volume=82&page=1115
http://thomas.loc.gov/cgi-bin/bdquery/L?d098:./list/bd/d098pl.lst:473(Public_Laws)
http://thomas.loc.gov/cgi-bin/bdquery/L?d098:./list/bd/d098pl.lst:473(Public_Laws)
http://uscode.house.gov/statviewer.htm?volume=98&page=1985
http://thomas.loc.gov/cgi-bin/bdquery/L?d101:./list/bd/d101pl.lst:650(Public_Laws)
http://uscode.house.gov/statviewer.htm?volume=104&page=5117
https://www.law.cornell.edu/uscode/text/18/3041
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(2) the term “offense” means any criminal offense, other than an offense triable by court-
martial, military commission, provost court, or other military tribunal, which is in violation of an
Act of Congress and is triable in any court established by Act of Congress;

(3) the term “felony” means an offense punishable by a maximum term of imprisonment
of more than one year;

(4) the term “crime of violence” means—

(A) an offense that has as an element of the offense the use, attempted use, or
threatened use of physical force against the person or property of another;

(B) any other offense that is a felony and that, by its nature, involves a
substantial risk that physical force against the person or property of another may be used in the
course of committing the offense; or

(C) any felony under chapter 77, 109A, 110, or 117; and

(5) the term “State” includes a State of the United States, the District of
Columbia, and any commonwealth, territory, or possession of the United States.

(b) As used in sections 3152-3155 of this chapter—

(1) the term “judicial officer” means, unless otherwise indicated, any person or

court authorized pursuant tosection 3041 of this title, or the Federal Rules of Criminal Procedure,

to detain or release a person before trial or sentencing or pending appeal in a court of the United
States, and

(2) the term “offense” means any Federal criminal offense which is in violation
of any Act of Congress and is triable by any court established by Act of Congress (other than a
Class B or C misdemeanor or an infraction, or an offense triable by court-martial, military
commission, provost court, or other military tribunal).

(Added Pub. L. 93-619, title II, §D201, Jan. 3, 1975, 88 Stat. 2088; amended Pub. L. 98-473

title 11, §§[1203(c), 223(h),0ct. 12, 1984, 98 Stat. 1985, 2029; Pub. L. 99-646, §[|55(i), Nov.

10, 1986, 100 Stat. 3610; Pub. L. 103-322, title IV, § | 140501, Sept. 13, 1994, 108 Stat.

1945; Pub. L. 104-294, title VI, §[ 1607(i), Oct. 11, 1996, 110 Stat. 3512; Pub. L. 105-314, title
VI, §1601, Oct. 30, 1998, 112 Stat. 2982; Pub. L. 114-22. title I, § | 112, May 29, 2015, 129

Stat. 240.)


https://www.law.cornell.edu/uscode/text/18/3041
http://thomas.loc.gov/cgi-bin/bdquery/L?d093:./list/bd/d093pl.lst:619(Public_Laws)
http://uscode.house.gov/statviewer.htm?volume=88&page=2088
http://thomas.loc.gov/cgi-bin/bdquery/L?d098:./list/bd/d098pl.lst:473(Public_Laws)
http://thomas.loc.gov/cgi-bin/bdquery/L?d098:./list/bd/d098pl.lst:473(Public_Laws)
http://uscode.house.gov/statviewer.htm?volume=98&page=1985
http://thomas.loc.gov/cgi-bin/bdquery/L?d099:./list/bd/d099pl.lst:646(Public_Laws)
http://uscode.house.gov/statviewer.htm?volume=100&page=3610
http://thomas.loc.gov/cgi-bin/bdquery/L?d103:./list/bd/d103pl.lst:322(Public_Laws)
http://uscode.house.gov/statviewer.htm?volume=108&page=1945
http://uscode.house.gov/statviewer.htm?volume=108&page=1945
http://www.gpo.gov/fdsys/pkg/PLAW-104publ294/html/PLAW-104publ294.htm
http://uscode.house.gov/statviewer.htm?volume=110&page=3512
http://www.gpo.gov/fdsys/pkg/PLAW-105publ314/html/PLAW-105publ314.htm
http://www.gpo.gov/fdsys/pkg/PLAW-105publ314/html/PLAW-105publ314.htm
http://uscode.house.gov/statviewer.htm?volume=112&page=2982
http://www.gpo.gov/fdsys/pkg/PLAW-114publ22/html/PLAW-114publ22.htm
http://uscode.house.gov/statviewer.htm?volume=129&page=240
http://uscode.house.gov/statviewer.htm?volume=129&page=240
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LII has no control over and does not endorse any external Internet site that contains links to or

references LII.

18 U.S. Code, section 3142 (c)(1)(B)"

(c)RELEASE ON CONDITIONS.—

(DIf the judicial officer determines that the release described in subsection (b) of this
section will not reasonably assure the appearance of the person as required or will endanger the
safety of any other person or the community, such judicial officer shall order the pretrial release
of the person—

(B)subject to the least restrictive further condition, or combination of conditions, that
such judicial officer determines will reasonably assure the appearance of the person as required
and the safety of any other person and the community, which may include the condition that the

person—

18 U.S. Code, section 3142 (¢)(1)(B)(xiv)"’

(c)RELEASE ON CONDITIONS.—

(DIf the judicial officer determines that the release described in subsection (b) of this
section will not reasonably assure the appearance of the person as required or will endanger the
safety of any other person or the community, such judicial officer shall order the pretrial release
of the person—

(B)subject to the least restrictive further condition, or combination of conditions, that such
judicial officer determines will reasonably assure the appearance of the person as required and the
safety of any other person and the community, which may include the condition that the person—
(xiv)

satisfy any other condition that is reasonably necessary to assure the appearance of the person as
required and to assure the safety of any other person and the community.

In any case that involves a minor victim under

section 1201, 1591, 2241, 2242, 2244(a)(1), 2245, 2251,2251A, 2252(a)(1), 2252(a)(2), 2

252(a)(3), 2252A(a)(1), 2252A(a)(2), 2252A(a)(3), 2252A(a)(4), 2260,2421, 2422, 2423,

or 2425 of this title, or a failure to register offense under section 2250 of this title, any release



https://www.law.cornell.edu/uscode/text/18/1201
https://www.law.cornell.edu/uscode/text/18/1591
https://www.law.cornell.edu/uscode/text/18/2241
https://www.law.cornell.edu/uscode/text/18/2242
https://www.law.cornell.edu/uscode/text/18/lii:usc:t:18:s:2244:a:1
https://www.law.cornell.edu/uscode/text/18/2245
https://www.law.cornell.edu/uscode/text/18/2251
https://www.law.cornell.edu/uscode/text/18/2251A
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order shall contain, at a minimum, a condition of electronic monitoring and each of the conditions

specified at subparagraphs (iv), (v), (vi), (vii), and (viii).

18 U.S. Code, section 3156 (a).3041”

For any offense against the United States, the offender may, by any justice or judge of the
United States, or by any United States magistrate judge, or by any chancellor, judge of a supreme
or superior court, chief or first judge of the common pleas, mayor of a city, justice of the peace, or
other magistrate, of any state where the offender may be found, and at the expense of the United

States, be arrested and imprisoned or released as provided in chapter 207 of this title, as the case

may be, for trial before such court of the United States as by law has cognizance of the offense.
Copies of the process shall be returned as speedily as may be into the office of the clerk of such
court, together with the recognizances of the witnesses for their appearances to testify in the case.
A United States judge or magistrate judge shall proceed under this section according to rules
promulgated by the Supreme Court of the United States. Any state judge or magistrate acting
hereunder may proceed according to the usual mode of procedure of his state but his acts and

orders shall have no effect beyond determining, pursuant to the provisions of section 3142 of this

title, whether to detain or conditionally release the prisoner prior to trial or to discharge him from
arrest.

(June 25, 1948, ch. 645, 62 Stat. 815; Pub. L. 89-465, §D5(a), June 22, 1966, 80 Stat. 217; Pub.

L. 90-578, title I11, § [ 1301(a)(1), (3), Oct. 17, 1968, 82 Stat. 1115; Pub. L. 98-473, title II,

§[1204(a), Oct. 12, 1984, 98 Stat. 1985; Pub. L. 101-650. title II1, § [ 1321, Dec. 1, 1990, 104
Stat. 5117.)

LII has no control over and does not endorse any external Internet site that contains links to or
references LII.

18 U.S. Code, section 3142 (e)."

(e)DETENTION.—

(1If, after a hearing pursuant to the provisions of subsection (f) of this section, the judicial officer
finds that no condition or combination of conditions will reasonably assure the appearance of the
person as required and the safety of any other person and the community, such judicial officer

shall order the detention of the person before trial.
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(2)In a case described in subsection (f)(1) of this section, a rebuttable presumption arises that no
condition or combination of conditions will reasonably assure the safety of any other person and
the community if such judicial officer finds that—

(A)the person has been convicted of a Federal offense that is described in subsection (f)(1) of this
section, or of a State or local offense that would have been an offense described in subsection
(f)(1) of this section if a circumstance giving rise to Federal jurisdiction had existed;

(B)the offense described in subparagraph (A) was committed while the person was on release
pending trial for a Federal, State, or local offense; and

(O)a period of not more than five years has elapsed since the date of conviction, or the release of
the person from imprisonment, for the offense described in subparagraph (A), whichever is later.
(3)Subject to rebuttal by the person, it shall be presumed that no condition or combination of
conditions will reasonably assure the appearance of the person as required and the safety of the
community if the judicial officer finds that there is probable cause to believe that the person
committed—

(A) an offense for which a maximum term of imprisonment of ten years or more is prescribed in
the Controlled Substances Act (21 U.S.C. 801 et seq.), the Controlled Substances Import and

Export Act (21 U.S.C. 951 et seq.), or chapter 705 of title 46;

(B) an offense under section 924(¢c), 956(a), or 2332b of this title;

(C) an offense listed in section 2332b(g)(5)(B) of title 18, United States Code, for which a

maximum term of imprisonment of 10 years or more is prescribed;

(D)an offense under chapter 77 of this title for which a maximum term of imprisonment of 20

years or more is prescribed; or
(E)an offense involving a minor victim under

section 1201, 1591, 2241, 2242, 2244(a)(1), 2245, 2251,2251A, 2252(a)(1), 2252(a)(2), 2252(a)(

3), 2252A(a)(1), 2252A(a)(2), 2252A(a)(3), 2252A(a)(4), 2260, 2421,2422, 2423, or 2425 of this

title.
18 U.S. Code, section 3142 (g)(3)(A)
(g) FACTORS TO BE CONSIDERED.— The judicial officer shall, in determining whether there are

conditions of release that will reasonably assure the appearance of the person as required and the
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safety of any other person and the community, take into account the available information
concerning—

(3)the history and characteristics of the person, including—

(A)the person’s character, physical and mental condition, family ties, employment, financial
resources, length of residence in the community, community ties, past conduct, history relating to

drug or alcohol abuse, criminal history, and record concerning appearance at court proceedings;

18 U.S. Code, section 3142 (g)(3)(B)

(g) FACTORS TO BE CONSIDERED.— The judicial officer shall, in determining whether there are
conditions of release that will reasonably assure the appearance of the person as required and the
safety of any other person and the community, take into account the available information
concerning—

(3)the history and characteristics of the person, including—

(B)whether, at the time of the current offense or arrest, the person was on probation, on parole, or
on other release pending trial, sentencing, appeal, or completion of sentence for an offense under

Federal, State, or local law;

18 U.S. Code § 3146 - Penalty for failure to appear

(a) OFFENSE.— Whoever, having been released under this chapter knowingly—

(1)fails to appear before a court as required by the conditions of release; or

(2)fails to surrender for service of sentence pursuant to a court order;

shall be punished as provided in subsection (b) of this section.

(b) PUNISHMENT.—

(1) The punishment for an offense under this section is—

(A)if the person was released in connection with a charge of, or while awaiting sentence,
surrender for service of sentence, or appeal or certiorari after conviction for—

(i)an offense punishable by death, life imprisonment, or imprisonment for a term of 15 years or
more, a fine under this title or imprisonment for not more than ten years, or both;

(ii)an offense punishable by imprisonment for a term of five years or more, a fine under this title

or imprisonment for not more than five years, or both;
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(iii)any other felony, a fine under this title or imprisonment for not more than two years, or both;
or

(iv)a misdemeanor, a fine under this title or imprisonment for not more than one year, or both;
and

(B)if the person was released for appearance as a material witness, a fine under this chapter or
imprisonment for not more than one year, or both.

(2) A term of imprisonment imposed under this section shall be consecutive to the sentence of
imprisonment for any other offense.

(c) AFFIRMATIVE DEFENSE.—

It is an affirmative defense to a prosecution under this section that uncontrollable circumstances
prevented the person from appearing or surrendering, and that the person did not contribute to the
creation of such circumstances in reckless disregard of the requirement to appear or surrender,
and that the person appeared or surrendered as soon as such circumstances ceased to exist.
(d)DECLARATION OF FORFEITURE.—

If a person fails to appear before a court as required, and the person executed an appearance bond

pursuant tosection 3142(b) of this title or is subject to the release condition set forth in clause (xi)

or (xii) of section 3142(c)(1)(B) of this title, the judicial officer may, regardless of whether the

person has been charged with an offense under this section, declare any property designated
pursuant to that section to be forfeited to the United States.

(Added Pub. L. 98-473, title II, § 203(a), Oct. 12, 1984, 98 Stat. 1982; amended Pub. L. 99-646,

§ 55(f), Nov. 10, 1986,100 Stat. 3609; Pub. L. 103-322, title XXXIII, § 330016(2)(K), Sept. 13,

1994, 108 Stat. 2148; Pub. L. 104-294, title VI, § 601(a)(4), Oct. 11, 1996, 110 Stat. 3498.)

LII has no control over and does not endorse any external Internet site that contains links to or

references LII.

18 U.S. Code § 3156 - Definitions
(a) As used in sections 3141-3150 of this chapter—

(1)the term “judicial officer” means, unless otherwise indicated, any person or court authorized

pursuant tosection 3041 of this title, or the Federal Rules of Criminal Procedure, to detain or
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release a person before trial or sentencing or pending appeal in a court of the United States, and
any judge of the Superior Court of the District of Columbia;

(2)the term “offense” means any criminal offense, other than an offense triable by court-martial,
military commission, provost court, or other military tribunal, which is in violation of an Act of
Congress and is triable in any court established by Act of Congress;

(3)the term “felony” means an offense punishable by a maximum term of imprisonment of more
than one year;

(4)the term “crime of violence” means—

(A)an offense that has as an element of the offense the use, attempted use, or threatened use of
physical force against the person or property of another;

(B)any other offense that is a felony and that, by its nature, involves a substantial risk that
physical force against the person or property of another may be used in the course of committing
the offense; or

(C)any felony under chapter 77, 109A, 110, or 117; and

(5)the term “State” includes a State of the United States, the District of Columbia, and any
commonwealth, territory, or possession of the United States.

(b) As used in sections 31523155 of this chapter—

(1)the term “judicial officer” means, unless otherwise indicated, any person or court authorized

pursuant tosection 3041 of this title, or the Federal Rules of Criminal Procedure, to detain or

release a person before trial or sentencing or pending appeal in a court of the United States, and
(2)the term “offense” means any Federal criminal offense which is in violation of any Act of
Congress and is triable by any court established by Act of Congress (other than a Class B or C
misdemeanor or an infraction, or an offense triable by court-martial, military commission, provost
court, or other military tribunal).

(Added Pub. L. 93619, title II, § [ 1201, Jan. 3, 1975, 88 Stat. 2088; amended Pub. L. 98-473

title 11, §§[1203(c), 223(h),Oct. 12, 1984, 98 Stat. 1985, 2029; Pub. L. 99-646, § [ 155(i), Nov.

10, 1986, 100 Stat. 3610; Pub. L. 103-322, title IV, § [ 140501, Sept. 13, 1994, 108 Stat.

1945; Pub. L. 104-294, title VI, § | 1607(i), Oct. 11, 1996, 110 Stat. 3512; Pub. L. 105-314, title

VI, § 1601, Oct. 30, 1998, 112 Stat. 2982; Pub. L. 114-22. title I, § | 112, May 29, 2015, 129
Stat. 240.)


https://www.law.cornell.edu/uscode/text/18/3041
http://thomas.loc.gov/cgi-bin/bdquery/L?d093:./list/bd/d093pl.lst:619(Public_Laws)
http://uscode.house.gov/statviewer.htm?volume=88&page=2088
http://thomas.loc.gov/cgi-bin/bdquery/L?d098:./list/bd/d098pl.lst:473(Public_Laws)
http://thomas.loc.gov/cgi-bin/bdquery/L?d098:./list/bd/d098pl.lst:473(Public_Laws)
http://uscode.house.gov/statviewer.htm?volume=98&page=1985
http://thomas.loc.gov/cgi-bin/bdquery/L?d099:./list/bd/d099pl.lst:646(Public_Laws)
http://uscode.house.gov/statviewer.htm?volume=100&page=3610
http://thomas.loc.gov/cgi-bin/bdquery/L?d103:./list/bd/d103pl.lst:322(Public_Laws)
http://uscode.house.gov/statviewer.htm?volume=108&page=1945
http://uscode.house.gov/statviewer.htm?volume=108&page=1945
http://www.gpo.gov/fdsys/pkg/PLAW-104publ294/html/PLAW-104publ294.htm
http://uscode.house.gov/statviewer.htm?volume=110&page=3512
http://www.gpo.gov/fdsys/pkg/PLAW-105publ314/html/PLAW-105publ314.htm
http://www.gpo.gov/fdsys/pkg/PLAW-105publ314/html/PLAW-105publ314.htm
http://uscode.house.gov/statviewer.htm?volume=112&page=2982
http://www.gpo.gov/fdsys/pkg/PLAW-114publ22/html/PLAW-114publ22.htm
http://uscode.house.gov/statviewer.htm?volume=129&page=240
http://uscode.house.gov/statviewer.htm?volume=129&page=240

166

LII has no control over and does not endorse any external Internet site that contains links to or

references LII.

18 U.S. Code § 3142 - Release or detention of a defendant pending trial

(a)IN GENERAL.—Upon the appearance before a judicial officer of a person charged with an
offense, the judicial officer shall issue an order that, pending trial, the person be—

(1)released on personal recognizance or upon execution of an unsecured appearance bond, under
subsection (b) of this section;

(2)released on a condition or combination of conditions under subsection (c) of this section;
(3)temporarily detained to permit revocation of conditional release, deportation, or exclusion
under subsection (d) of this section; or

(4)detained under subsection (e) of this section.

(b)RELEASE ON PERSONAL RECOGNIZANCE OR UNSECURED APPEARANCE BOND.—

The judicial officer shall order the pretrial release of the person on personal recognizance, or upon
execution of an unsecured appearance bond in an amount specified by the court, subject to the
condition that the person not commit a Federal, State, or local crime during the period of release
and subject to the condition that the person cooperate in the collection of a DNA sample from the
person if the collection of such a sample is authorized pursuant to section 3 of the DNA Analysis

Backlog Elimination Act of 2000 (42 U.S.C. 14135a), unless the judicial officer determines that

such release will not reasonably assure the appearance of the person as required or will endanger
the safety of any other person or the community.

(¢c)RELEASE ON CONDITIONS.—

(1)If the judicial officer determines that the release described in subsection (b) of this section will
not reasonably assure the appearance of the person as required or will endanger the safety of any
other person or the community, such judicial officer shall order the pretrial release of the
person—

(A)subject to the condition that the person not commit a Federal, State, or local crime during the

period of release and subject to the condition that the person cooperate in the collection of a DNA


https://www.law.cornell.edu/uscode/text/42/14135a
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sample from the person if the collection of such a sample is authorized pursuant to section 3 of

the DNA Analysis Backlog Elimination Act of 2000 (42 U.S.C. 14135a); and

(B)subject to the least restrictive further condition, or combination of conditions, that such
judicial officer determines will reasonably assure the appearance of the person as required and the
safety of any other person and the community, which may include the condition that the person—
(i)remain in the custody of a designated person, who agrees to assume supervision and to report
any violation of a release condition to the court, if the designated person is able reasonably to
assure the judicial officer that the person will appear as required and will not pose a danger to the
safety of any other person or the community;

(ij)maintain employment, or, if unemployed, actively seek employment;

(iii)maintain or commence an educational program;

(iv)abide by specified restrictions on personal associations, place of abode, or travel;

(v)avoid all contact with an alleged victim of the crime and with a potential witness who may
testify concerning the offense;

(vi)report on a regular basis to a designated law enforcement agency, pretrial services agency, or
other agency;

(vii)comply with a specified curfew;

(viii)refrain from possessing a firearm, destructive device, or other dangerous weapon;
(ix)refrain from excessive use of alcohol, or any use of a narcotic drug or other controlled
substance, as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802), without a
prescription by a licensed medical practitioner;

(x)undergo available medical, psychological, or psychiatric treatment, including treatment for
drug or alcohol dependency, and remain in a specified institution if required for that purpose;
(xi)execute an agreement to forfeit upon failing to appear as required, property of a sufficient
unencumbered value, including money, as is reasonably necessary to assure the appearance of the
person as required, and shall provide the court with proof of ownership and the value of the
property along with information regarding existing encumbrances as the judicial office may
require;

(xii) execute a bail bond with solvent sureties; who will execute an agreement to forfeit in such

amount as is reasonably necessary to assure appearance of the person as required and shall
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provide the court with information regarding the value of the assets and liabilities of the surety if
other than an approved surety and the nature and extent of encumbrances against the surety’s
property; such surety shall have a net worth which shall have sufficient unencumbered value to
pay the amount of the bail bond,

(xiii) return to custody for specified hours following release for employment, schooling, or other
limited purposes; and

(xiv)satisfy any other condition that is reasonably necessary to assure the appearance of the
person as required and to assure the safety of any other person and the community.In any case
that involves a minor victim under

section 1201, 1591, 2241, 2242, 2244(a)(1), 2245, 2251,2251A, 2252(a)(1), 2252(a)(2), 2252(a)(

3), 2252A(a)(1), 2252A(a)(2), 2252A(a)(3), 2252A(a)(4), 2260,2421, 2422, 2423, or 2425 of this

title, or a failure to register offense under section 2250 of this title, any release order shall contain,

at a minimum, a condition of electronic monitoring and each of the conditions specified at
subparagraphs (iv), (v), (vi), (vii), and (viii).

(2) The judicial officer may not impose a financial condition that results in the pretrial detention
of the person.

(3) The judicial officer may at any time amend the order to impose additional or different
conditions of release.

(d) TEMPORARY DETENTION TO PERMIT REVOCATION OF CONDITIONAL RELEASE,
DEPORTATION, OR EXCLUSION.—If the judicial officer determines that—

(1)such person—

(A)is, and was at the time the offense was committed, on—

(i) release pending trial for a felony under Federal, State, or local law;

(ii)release pending imposition or execution of sentence, appeal of sentence or conviction, or
completion of sentence, for any offense under Federal, State, or local law; or

(iii) probation or parole for any offense under Federal, State, or local law; or

(B)is not a citizen of the United States or lawfully admitted for permanent residence, as defined

in section 101(a)(20) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(20)); and

(2)such person may flee or pose a danger to any other person or the community;
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such judicial officer shall order the detention of such person, for a period of not more than ten
days, excluding Saturdays, Sundays, and holidays, and direct the attorney for the Government to
notify the appropriate court, probation or parole official, or State or local law enforcement
official, or the appropriate official of the Immigration and Naturalization Service. If the official
fails or declines to take such person into custody during that period, such person shall be treated
in accordance with the other provisions of this section, notwithstanding the applicability of other
provisions of law governing release pending trial or deportation or exclusion proceedings. If
temporary detention is sought under paragraph (1)(B) of this subsection, such person has the
burden of proving to the court such person’s United States citizenship or lawful admission for
permanent residence.

(¢) DETENTION.—

(1)If, after a hearing pursuant to the provisions of subsection (f) of this section, the judicial
officer finds that no condition or combination of conditions will reasonably assure the appearance
of the person as required and the safety of any other person and the community, such judicial
officer shall order the detention of the person before trial.

(2)In a case described in subsection (f)(1) of this section, a rebuttable presumption arises that no
condition or combination of conditions will reasonably assure the safety of any other person and
the community if such judicial officer finds that—

(A)the person has been convicted of a Federal offense that is described in subsection (f)(1) of this
section, or of a State or local offense that would have been an offense described in subsection
(f)(1) of this section if a circumstance giving rise to Federal jurisdiction had existed;

(B)the offense described in subparagraph (A) was committed while the person was on release
pending trial for a Federal, State, or local offense; and

(C)a period of not more than five years has elapsed since the date of conviction, or the release of
the person from imprisonment, for the offense described in subparagraph (A), whichever is later.
(3)Subject to rebuttal by the person, it shall be presumed that no condition or combination of
conditions will reasonably assure the appearance of the person as required and the safety of the
community if the judicial officer finds that there is probable cause to believe that the person

committed—
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(A)an offense for which a maximum term of imprisonment of ten years or more is prescribed in
the Controlled Substances Act (21 U.S.C. 801 et seq.), the Controlled Substances Import and

Export Act (21 U.S.C. 951 et seq.), or chapter 705 of title 46;

(B)an offense under section 924(c), 956(a), or 2332b of this title;

(C)an offense listed in section 2332b(g)(5)(B) of title 18, United States Code, for which a

maximum term of imprisonment of 10 years or more is prescribed;

(D)an offense under chapter 77 of this title for which a maximum term of imprisonment of 20
years or more is prescribed; or
(E)an offense involving a minor victim under

section 1201, 1591, 2241, 2242, 2244(a)(1), 2245, 2251,2251A, 2252(a)(1), 2252(a)(2), 2252(a)(

3), 2252A(a)(1), 2252A(a)(2), 2252A(a)(3), 2252A(a)(4), 2260, 2421,2422, 2423, or 2425 of this

title.

(HDETENTION HEARING.—The judicial officer shall hold a hearing to determine whether any
condition or combination of conditions set forth in subsection (c) of this section will reasonably
assure the appearance of such person as required and the safety of any other person and the
community—

(1)upon motion of the attorney for the Government, in a case that involves—

(A)a crime of violence, a violation of section 1591, or an offense listed in section 2332b(g)(5)(B)
for which a maximum term of imprisonment of 10 years or more is prescribed;

(B)an offense for which the maximum sentence is life imprisonment or death;

(C)an offense for which a maximum term of imprisonment of ten years or more is prescribed in
the Controlled Substances Act (21 U.S.C. 801 et seq.), the Controlled Substances Import and

Export Act (21 U.S.C. 951 et seq.), or chapter 705 of title 46;

(D)any felony if such person has been convicted of two or more offenses described in
subparagraphs (A) through (C) of this paragraph, or two or more State or local offenses that
would have been offenses described in subparagraphs (A) through (C) of this paragraph if a
circumstance giving rise to Federal jurisdiction had existed, or a combination of such offenses; or
(E)any felony that is not otherwise a crime of violence that involves a minor victim or that

involves the possession or use of a firearm or destructive device (as those terms are defined in
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section 921), or any other dangerous weapon, or involves a failure to register under section 2250
of title 18, United States Code; or

(2)upon motion of the attorney for the Government or upon the judicial officer’s own motion in a
case, that involves—

(A)a serious risk that such person will flee; or

(B)a serious risk that such person will obstruct or attempt to obstruct justice, or threaten, injure, or
intimidate, or attempt to threaten, injure, or intimidate, a prospective witness or juror.

The hearing shall be held immediately upon the person’s first appearance before the judicial
officer unless that person, or the attorney for the Government, seeks a continuance. Except for
good cause, a continuance on motion of such person may not exceed five days (not including any
intermediate Saturday, Sunday, or legal holiday), and a continuance on motion of the attorney for
the Government may not exceed three days (not including any intermediate Saturday, Sunday, or
legal holiday). During a continuance, such person shall be detained, and the judicial officer, on
motion of the attorney for the Government or sua sponte, may order that, while in custody, a
person who appears to be a narcotics addict receive a medical examination to determine whether
such person is an addict. At the hearing, such person has the right to be represented by counsel,
and, if financially unable to obtain adequate representation, to have counsel appointed. The
person shall be afforded an opportunity to testify, to present witnesses, to cross-examine
witnesses who appear at the hearing, and to present information by proffer or otherwise. The rules
concerning admissibility of evidence in criminal trials do not apply to the presentation and
consideration of information at the hearing. The facts the judicial officer uses to support a finding
pursuant to subsection (e) that no condition or combination of conditions will reasonably assure
the safety of any other person and the community shall be supported by clear and convincing
evidence. The person may be detained pending completion of the hearing. The hearing may be
reopened, before or after a determination by the judicial officer, at any time before trial if the
judicial officer finds that information exists that was not known to the movant at the time of the
hearing and that has a material bearing on the issue whether there are conditions of release that
will reasonably assure the appearance of such person as required and the safety of any other

person and the community.
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(g) FACTORS TO BE CONSIDERED.— The judicial officer shall, in determining whether there are
conditions of release that will reasonably assure the appearance of the person as required and the
safety of any other person and the community, take into account the available information
concerning—

(1)the nature and circumstances of the offense charged, including whether the offense is a crime
of violence, a violation of section 1591, a Federal crime of terrorism, or involves a minor victim
or a controlled substance, firearm, explosive, or destructive device;

(2)the weight of the evidence against the person;

(3)the history and characteristics of the person, including—

(A)the person’s character, physical and mental condition, family ties, employment, financial
resources, length of residence in the community, community ties, past conduct, history relating to
drug or alcohol abuse, criminal history, and record concerning appearance at court proceedings;
and

(B)whether, at the time of the current offense or arrest, the person was on probation, on parole, or
on other release pending trial, sentencing, appeal, or completion of sentence for an offense under
Federal, State, or local law; and

(4)the nature and seriousness of the danger to any person or the community that would be posed
by the person’s release. In considering the conditions of release described in subsection
(c)(1)(B)(xi) or (¢)(1)(B)(xii) of this section, the judicial officer may upon his own motion, or
shall upon the motion of the Government, conduct an inquiry into the source of the property to be
designated for potential forfeiture or offered as collateral to secure a bond, and shall decline to
accept the designation, or the use as collateral, of property that, because of its source, will not
reasonably assure the appearance of the person as required.

(h) CONTENTS OF RELEASE ORDER.—In a release order issued under subsection (b) or (c) of this
section, the judicial officer shall—

(1)include a written statement that sets forth all the conditions to which the release is subject, in a
manner sufficiently clear and specific to serve as a guide for the person’s conduct; and

(2)advise the person of—

(A)the penalties for violating a condition of release, including the penalties for committing an

offense while on pretrial release;
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(B)the consequences of violating a condition of release, including the immediate issuance of a
warrant for the person’s arrest; and

(C)sections 1503 of this title (relating to intimidation of witnesses, jurors, and officers of the

court), 1510 (relating to obstruction of criminal investigations), 1512 (tampering with a witness,
victim, or an informant), and 1513 (retaliating against a witness, victim, or an informant).

(i) CONTENTS OF DETENTION ORDER.—In a detention order issued under subsection (e) of this
section, the judicial officer shall—

(1)include written findings of fact and a written statement of the reasons for the detention;
(2)direct that the person be committed to the custody of the Attorney General for confinement in
a corrections facility separate, to the extent practicable, from persons awaiting or serving
sentences or being held in custody pending appeal;

(3)direct that the person be afforded reasonable opportunity for private consultation with counsel; and
(4)direct that, on order of a court of the United States or on request of an attorney for the
Government, the person in charge of the corrections facility in which the person is confined
deliver the person to a United States marshal for the purpose of an appearance in connection with
a court proceeding.

The judicial officer may, by subsequent order, permit the temporary release of the person, in the
custody of a United States marshal or another appropriate person, to the extent that the judicial
officer determines such release to be necessary for preparation of the person’s defense or for
another compelling reason.

(j) PRESUMPTION OF INNOCENCE.—

Nothing in this section shall be construed as modifying or limiting the presumption of innocence.

(Added Pub. L. 98-473, title I, §D203(a), Oct. 12, 1984, 98 Stat. 1976; amended Pub. L. 99—
646, §§ DSS(a), (c), 72, Nov. 10, 1986, 100 Stat. 3607, 3617; Pub. L. 100-690, title VII,

§[17073, Nov. 18, 1988, 102 Stat. 4405; Pub. L. 101-647. title X, §11001(b), title XXXVL,

§§113622-3624, Nov. 29, 1990, 104 Stat. 4827, 4965; Pub. L. 104—132, title VII, §§ [ 1702(d),

729, Apr. 24, 1996, 110 Stat. 1294, 1302; Pub. L. 108-21, title II, § [ 1203, Apr. 30, 2003, 117

Stat. 660; Pub. L. 108-458, title VI, § | 16952, Dec. 17, 2004, 118 Stat. 3775; Pub. L. 109-162,

title X, §[11004(b), Jan. 5, 2006, 119 Stat. 3085; Pub. L. 109-248, title II, § | 1216, July 27,
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2006, 120 Stat. 617; Pub. L. 109-304, §[_117(d)(7), Oct. 6, 2006, 120 Stat. 1707; Pub. L. 110~

457, title 11, §§ [ 1222(a), 224(a), Dec. 23, 2008, 122 Stat. 5067, 5072.)

LII has no control over and does not endorse any external Internet site that contains links to or

references LII.

nYHINeszmAdINgY (The Bail Act 1976)
Section 3 General provisions
(1) ...
(2) No recognizance for his surrender to custody shall be taken from him
Section 4General right to bail of accused persons and others.
(1) A person to whom this section applies shall be granted bail except as provided in
Schedule 1 to this Act.
(2)This section applies to a person who is accused of an offence when—
(a) he appears or is brought before a magistrates' court or the Crown Court in the
course of or in connection with proceedings for the offence, or
(b) he applies to a court for bail in connection with the proceedings.
This subsection does not apply as respects proceedings on or after a person's conviction of the
offence
(2A) This section also applies to a person whose extradition is sought in respect of an
offence, when—
(a) he appears or is brought before a court in the course of or in connection with
extradition proceedings in respect of the offence, or
(b) he applies to a court for bail or for a variation of the conditions of bail in
connection with the proceedings.
(2B) But subsection (2A) above does not apply if the person is alleged of the offence.
(3) This section also applies to a person who, having been convicted of an offence,
appears or is brought before a magistrates' court under—
(za) Schedule 1 to the Powers of Criminal Courts (Sentencing) Act 2000 (referral
orders: referral back to appropriate court),

(zb) Schedule 8 to that Act (breach of reparation order)


http://uscode.house.gov/statviewer.htm?volume=120&page=617
http://www.gpo.gov/fdsys/pkg/PLAW-109publ304/html/PLAW-109publ304.htm
http://uscode.house.gov/statviewer.htm?volume=120&page=1707
http://www.gpo.gov/fdsys/pkg/PLAW-110publ457/html/PLAW-110publ457.htm
http://www.gpo.gov/fdsys/pkg/PLAW-110publ457/html/PLAW-110publ457.htm
http://uscode.house.gov/statviewer.htm?volume=122&page=5067

175

(a) Schedule 2 to the Criminal Justice and Immigration Act 2008 (breach,
revocation or amendment of youth rehabilitation orders),

(b) Part 2 of Schedule 8 to the Criminal Justice Act 2003 (breach of
requirement of community order), or

(c) the Schedule to the Street Offences Act 1959 (breach of orders under
section 1(2A) of that Act).

(4) This section also applies to a person who has been convicted of an offence and
whose case is adjourned by the court for the purpose of enabling inquiries or a report to be made
to assist the court in dealing with him for the offence.

(5) Schedule 1 to this Act also has effect as respects conditions of bail for a person to
whom this section applies.

(6) In Schedule 1 to this Act “the defendant ” means a person to whom this section
applies and any reference to a defendant whose case is adjourned for inquiries or a report is a
reference to a person to whom this section applies by virtue of subsection (4) above.

(7) This section is subject to (restriction of bail by magistrates' court in cases of
treason) section 115(1) of the Coroners and Justice Act 2009 (bail decisions in murder cases to be
made by Crown Court judge).

(8) This section is subject to section 25 of the Criminal Justice and Public Order Act
1994 (exclusion of bail in cases of homicide and rape).

(9) In taking any decisions required by Part I or 11 of Schedule 1 to this Act, the considerations to
which the court is to have regard include, so far as relevant, any misuse of controlled drugs by the
defendant having the same meanings as in the Misuse of Drugs Act 1971

Section 6 Offence of absconding by person released on bail.

(1) If a person who has been released on bail in criminal proceedings fails without
reasonable cause to surrender to custody he shall be guilty of an offence.

(2) If a person who—

(a) has been released on bail in criminal proceedings, and
(b) having reasonable cause therefor, has failed to surrender to custody,
fails to surrender to custody at the appointed place as soon after the appointed time as is

reasonably practicable he shall be guilty of an offence.
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(3) It shall be for the accused to prove that he had reasonable cause for his failure to
surrender to custody.

(4) A failure to give to a person granted bail in criminal proceedings a copy of the
record of the decision shall not constitute a reasonable cause for that person's failure to surrender
to custody.

(5) An offence under subsection (1) or (2) above shall be punishable either on summary
conviction or as if it were a criminal contempt of court.

(6) Where a magistrates' court convicts a person of an offence under subsection (1) or
(2) above the court may, if it thinks—

(a) that the circumstances of the offence are such that greater punishment should be
inflicted for that offence than the court has power to inflict, or

(b) in a case where it that person for trial to the Crown Court for another offence,
that it would be appropriate for him to be dealt with for the offence under subsection (1) or (2)
above by the court before which he is tried for the other offence,

commit him in custody or on bail to the Crown Court for sentence.

(7) A person who is convicted summarily of an offence under subsection (1) or (2)
above and is not committed to the Crown Court for sentence shall be liable to imprisonment for a
term not exceeding 3 months or to a fine not exceeding or to both and a person who is so
committed for sentence or is dealt with as for such a contempt shall be liable to imprisonment for
a term not exceeding 12 months or to a fine or to both.

(8) In any proceedings for an offence under subsection (1) or (2) above a document
purporting to be a copy of the part of the prescribed record which relates to the time and place
appointed for the person specified in the record to surrender to custody and to be duly certified to
be a true copy of that part of the record shall be evidence of the time and place appointed for that
person to surrender to custody.

(9) For the purposes of subsection (8) above—

(a) “the prescribed record ” means the record of the decision of the court, officer or
constable made in pursuance of section 5(1) of this Act;
(b) the copy of the prescribed record is duly certified if it is certified by the

appropriate officer of the court or, as the case may be, by the constable who took the decision or a
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constable designated for the purpose by the officer in charge of the police station from which the
person to whom the record relates was released;
(c) “the appropriate officer” of the court is—

(1) in the case of a magistrates' court, the designated officer for the court ;

(ii) in the case of the Crown Court, such officer as may be designated for the
purpose in accordance with arrangements made by the Lord Chancellor;

(iii) in the case of the High Court, such officer as may be designated for the
purpose in accordance with arrangements made by the Lord Chancellor;

(iv) in the case of the Court of Appeal, the registrar of criminal appeals or such
other officer as may be authorised by him to act for the purpose;

(v) in the case of the Court Martial Appeal Court, the registrar or such other
officer as may be authorised by him to act for the purpose.

(10) Section 127 of the Magistrates' Courts Act 1980 shall not apply in relation to an
offence under subsection (1) or (2) above.

(11) Where a person has been released on bail in criminal proceedings and that bail was
granted by a constable, a magistrates' court shall not try that person for an offence under
subsection (1) or (2) above in relation to that bail (the “relevant offence”) unless either or both of
subsections (12) and (13) below applies.

(12) This subsection applies if an information is laid for the relevant offence within 6
months from the time of the commission of the relevant offence.

(13) This subsection applies if an information is laid for the relevant offence no later
than 3 months from the time of the occurrence of the first of the events mentioned in subsection
(14) below to occur after the commission of the relevant offence.

(14) Those events are—

(a) the person surrenders to custody at the appointed place;

(b) the person is arrested, or attends at a police station, in connection with the
relevant offence or the offence for which he was granted bail;
(c) the person appears or is brought before a court in connection with the relevant offence or the

offence for which he was granted bail.
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Section 7 Liability to arrest for absconding or breaking conditions of bail.

(1) If a person who has been released on bail in criminal proceedings and is under a
duty to surrender into the custody of a court fails to surrender to custody at the time appointed for
him to do so the court may issue a warrant for his arrest.

Section 9 Offence of agreeing to indemnify sureties in criminal proceedings.

(1) If a person agrees with another to indemnify that other against any liability
which that other may incur as a surety to secure the surrender to custody of a person accused or
convicted of or under arrest for an offence, he and that other person shall be guilty of an offence.

(2) An offence under subsection (1) above is committed whether the agreement is
made before or after the person to be indemnified becomes a surety and whether or not he
becomes a surety and whether the agreement contemplates compensation in money or in money's
worth.

(3) Where a magistrates' court convicts a person of an offence under subsection (1)
above the court may, if it thinks—

(a) that the circumstances of the offence are such that greater punishment
should be inflicted for that offence than the court has power to inflict, or

(b) in a case where it sends that person for trial to the Crown Court for another
offence, that it would be appropriate for him to be dealt with for the offence under subsection (1)
above by the court before which he is tried for the other offence,

commit him in custody or on bail to the Crown Court for sentence.

(4) A person guilty of an offence under subsection (1) above shall be liable—

(a) on summary conviction, to imprisonment for a term not exceeding 3 months
or to a fine not exceeding £400 or to both; or

(b) on conviction on indictment or if sentenced by the Crown Court on
committal for sentence under subsection (3) above, to imprisonment for a term not exceeding 12
months or to a fine or to both.

(5) No proceedings for an offence under subsection (1) above shall be

institutedexcept by or with the consent of the Director of Public Prosecutions.
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