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Academic year: 2019

Abstract

This independent study aims to study and analyze the legal problems
regarding to the search of police especially at private place in the nighttime including
the legal concept, theory or principle of the search of police at private place in the
nighttime. The study of the relevant laws relating to the search at private place in the
nighttime both local and international laws, the legal problems relating to the search at
private place in the nighttime, and propose how to solve the problem relating to the
search at private place in the nighttime, were also examined.

This independent study is the qualitative research by using documentary
research of relevant statutory provisions including The Constitution of the Kingdom
of Thailand 2017, The Criminal Procedure Code, and other relevant laws as well as
regulations, relevant and current notices, and international laws. The books, academic
legal textbooks, journals, articles, local and international research reports, and relevant
thesis were used in this study for analysis to obtain conclusion and suggestion.

It was found that the practices of the police in regard with the search at
private place in the nighttime are always being the interpretation problems due to the
lack of rules to define timeline of the nighttime precisely or lack of definition of legal
wording. The * extremely emergency” and “fierce-person or capital outlaw” clarify
how the police will be able to conduct the search at private place in the nighttime
correctly. So, there are some solutions to propose for the revision of the relevant laws
regarding the search in the private place at the nighttime of the police by revising
Criminal Procedure Code Section 96, adding the definition of “nighttime” to specify
legally period of the nighttime which may refer to the specified time of the standard
time of Thailand. In addition, revising Section 96 (2) to specify the criteria, which
should be considered as “ extremely emergency” and definition of “fierce-person or
capital outlaw” according to the criminal offenses or penalty of the legal ground
stating the minimum period of imprisonment from 5 years upwards or higher.

Keywords: Search, Private place, Nighttime
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(1) Private premises, business premises and enclosed property may be
searched during the night only in pursuit of a person caught in the act, in exigent circumstances,
or for the purpose of re-apprehending an escaped prisoner.

(2) This restriction shall not apply to premises which are accessible at
night to anyone, or which are known to the police as shelters or gathering places of offenders, as
depots of property obtained through criminal offences, or as hiding places for gambling, illegal
trafficking in narcotics or weapons, or prostitution.

(3) Night shall include, during the period from 1 April to 30 September,
the hours from nine o’clock in the evening to four o’clock in the morning and during the period
from 1 October to 31 March, the hours from nine o’clock in the evening to six o’clock in the
morning.
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¢ ...(2) Where private premises, business premises, or enclosed
property are to be searched in the absence of the judge or the public prosecutor, a municipal
official or two members of the community in the district of which the search is carried out shall
be called in, if possible, to assist. The persons called in as members of the community may not be
police officers or officials assisting the public prosecution office....”
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“For the detection and establishment of the offences considered in article
706-26, the visits, searches and seizures provided for in article 59, when carried out on premises
where collective use of drugs is made or where drugs are illicitly produced, altered or stocked,
may take place outside the times provided for by that article, provided they do not involve an
inhabited dwelling.

Under penalty of nullity, the actions provided for in the present article
may have no objective other than the detection and establishment of the offences mentioned in
article 706-26.”

A = . é v el Yo

WIONTAUAW Article 706-91 F91ityaia 131

“If the needs of an investigation into one of the offences falling within the
scope of article 706-73 justify this, the investigating judge may, in accordance with the conditions
provided for by article 706-92, authorise judicial police officers acting under rogatory commissions to
carry out the searches, house visits and seizures of exhibits outside the times provided for by article 59
where these operations do not involve inhabited dwellings.

In urgent cases, the investigating judge may also authorise judicial police
officers to carry out these procedures within inhabited dwellings:

1. in relation to a flagrant felony or misdemeanour;

2. where there is an immediate risk that evidence or clues will disappear;

3. where a reason or reasons exist to suspect that a person or persons to be
found within the premises where the search is to be carried out are in the process of committing
felonies or misdemeanours which fall within the scope of article 706-73
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