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Abstract

The objective of this independent study is 1) to study the concept, meaning
and theory in the offence relating to the offence of the official’s bribery demand,
2) to study a theory of punishment and a criminal execution measure for the offence
relating to the official’s bribery demand, 3) to study a legal measure relating to the
malfeasance in Thai laws and foreign laws, and 4) to study and find the conclusions
and suggestions for revising laws relating to the offence of the official’s bribery demand,
for application with Thailand.

This independent study is a qualitative research by documentary research
method. The data was studied, searched and collected from the articles of law, books,
academic papers both in Thai language and foreign language, academic journals,
textbooks, thesis, research reports, electronic media, judgment of the supreme court,
and other relevant documents of the bribery demand.

The finding of the study indicated 1) an awareness of the concept, meaning,
and theory in the offence relating to malfeasance, 2) an awareness of the punishment
theory and criminal execution measure for malfeasance, 3) an awareness of the legal
measure relating to malfeasance both in Thai laws and foreign laws, and 4) conclusions
and suggestions for revising the laws relating to the offence of malfeasance, for
application with Thailand. According to the studying result, the researcher has proposed
to abolish the death penalty in the offence of the official’s bribery demand as prescribed
in Section 149 of the Criminal Code.

Keywords: Bribery Demand, Death Penalty
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Covenant on Civil and Political Rights : ICCPR)
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* ICCPR, Atticle 6

“l. Every human being has the inherent right to life. This right shall be protected by law. No one
shall be arbitrarily deprived of his life.

2. In countries which have not abolished the death penalty, sentence of death may be imposed only
for the most serious crimes in accordance with the law in force at the time of the commission of the crime and
not contrary to the provisions of the present Covenant and to the Convention on the Prevention and Punishment
of the Crime of Genocide. This penalty can only be carried out pursuant to a final judgement rendered by a
competent court.

3. When deprivation of life constitutes the crime of genocide, it is understood that nothing in this
article shall authorize any State Party to the present Covenant to derogate in any way from any obligation
assumed under the provisions of the Convention on the Prevention and Punishment of the Crime of Genocide.

4. Anyone sentenced to death shall have the right to seek pardon or commutation of the sentence.
Amnesty, pardon or commutation of the sentence of death may be granted in all cases.

5. Sentence of death shall not be imposed for crimes committed by persons below eighteen years of
age and shall not be carried out on pregnant women.

6. Nothing in this article shall be invoked to delay or to prevent the abolition of capital punishment

by any State Party to the present Covenant.
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“ “FuRuariu
% HUMAN RIGHTS COMMITTEE Sixteenth session, General Comment, HRUGEN/1/Rev.9 (Vol. 1) 30 April 1982
The Committee is of the opinion that the expression “most serious crimes” must be read restrictively to mean that

the death penalty should be a quite exceptional measure. It also follows from the express terms of article 6 that it can
only be imposed in accordance whit the law in force at the time of the commission of the crime and not contrary to the
Covenant. The procedural guarantees therein prescribed must be observed, including the right to a fair hearing by an
independent tribunal, the presumption of innocence, the minimum guarantees for the defence, and the right to review by
a higher tribunal. These right aer applicable in addition to the particular right to seek pardon or commutation of the
sentence.

* Ibid.

o Safeguards Guaranteeing Protection of the Rights of those Facing Execution of 1984 (ECOSOC Resolution
1984/50) “the scope of the death penalty” should not go beyond intentional crimes whit lethal or other extremely grave
consequences”

UN Secretary-General, sixth quinquennial report, “the scope of the death penalty is intended to imply that
the offences should be life threatening, in the sense that is a very likely consequence of the action”

e

7 UN Special Rapporteur on extrajudicial, summary or arbitrary execution, 2006 ““most serious crimes” are cases

where it can be shown that was an intention to kill, which resulted in the loss of life”
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UOATHNNURWIZHINGT 197(1) Aail

120

(Abuse of Authority by Special public officers)

Article 194 When a person performing or assisting in judicial, prosecutorial or police duties, abuses
his or her authority and unlawfully captures or confines another, imprisonment withor without work for not less
than 6 months but not more than 10 years shall be imposed.

! (Assault and Cruelty by Special public officers)

Article 195

(1) When a person performing or assisting in judicial, prosecutorial or police duties commits, in the
performance of his or her duties, an act of assault or physical or mental cruelty upon the accused, suspect or any
other person, imprisonment with or without work for not more than 7 years shall be imposed.

(2) The same shall apply when a person who is guarding or escorting another person detained or
confined in accordance with laws and regulations commits an act of assault or physical or mental cruelty upon
the person.

(Abuse of Authority Causing Death or Injury by Special public officers)
Article 196 A person who commits a crime prescribed under the preceding two Articles and thereby

causes the death or injury of another shall be dealt with by the punishment prescribed for the crimes of injury or

the preceding two Articles whichever is greater.
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12 (Acceptance of Bribes; Acceptance upon Request; Acceptance in Advance of Assumption of

Office)

Article 197

(1) A public officer or arbitrator who accepts, assisting in judicial, prosecutorial or police solicits
or promises to accept a bribe in connection with his/her duties shall be punished by imprisonment with work for
not more than 5 years; and when the official agrees to perform an act in response to a request, imprisonment
with work for not more than 7 years shall be imposed.
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"** (Confiscation and Collection of a Sum of Equivalent Value)

Article 197-5 A bribe accepted by an offender or by a third party with knowledge shall be
confiscated. When the whole or a part of the bribe cannot be confiscated, an equivalent sum of money shall be

collected.
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