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Abstract

The purpose of the independent study: problems regarding the enforcement of
the Anti-Money Laundering Act in part of the transaction reporting is to study about
the concepts and the theories relating to the transaction reporting, facts relevant to
transaction recording and information involving transaction reporting disclosing
according to the Anti-Money Laundering Act in Thailand and in foreign countries in
order to adopt the analysis to guideline the solutions and suggest amending the law for
the effectiveness of the enforcement of the Anti-Money Laundering Act as well as the
harmony with currently social state. /t

This independent study is the qualitative research by means of the documentary
research from books, textbooks, academic articles, the research reports, code of law,
judgments, theses, independent studies, electronic data and internet including the
relating laws both in Thailand and in foreign countries.

Result of the problems regarding the enforcement of the Anti-Money
Laundering Act in part of the transaction reporting research: according to the Anti-
Money Laundering Act B.E.2542, the financial institutions has a responsibility to file
a report of the transaction involving cash in an amount from 2 million baht with the
Anti-Money Laundering Office and the person who is engaged in a business
according to section 16 shall record the facts when the transaction occurs. However,
the Act has no clear provisions of law or forms rendering the Anti-Money Laundering
Office lack of the information about the transaction for the purpose of the
examination and proceeding the assets involved in an offense of money laundering.
Moreover, the person subjecting to the reporting rules under section 13 and section 16
is prohibited from disclosing the information or acting by any manners which might
make the client or the third party known the transaction reporting to the Office
causing the inconsistency with the activities involving business of the person who has
the duty to report. Therefore, for the purpose of effectiveness of the officers’
performance and the law enforcement in tracing the financial route and along with the
international standard, the Anti-Money Laundering Act B.E.2542 shall be amended.

Keyword: The financial institutions, The person who is engaged in a business according to
section 16
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" RECOMMENDATIONS10

Financialinstitutionsshouldbeprohibitedfromkeepinganonymousaccountsoraccountsinobviouslyfi
ctitiousnames.

Financialinstitutionsshouldberequiredtoundertakecustomerduediligence(CDD)measureswhen:

(i) establishingbusinessrelations;

(ii) carryingoutoccasionaltransactions:(i)abovetheapplicabledesignatedthreshold(USD/EUR
15,000);or(ii)thatarewiretransfersinthecircumstancescoveredbythelnterpretiveNotetoRecommendation16;

(iii) thereisasuspicionofmoneylaunderingorterroristfinancing;or

(iv)thefinancialinstitutionhasdoubtsabouttheveracityoradequacyofpreviouslyobtainedcustomeride
ntificationdata.

TheprinciplethatfinancialinstitutionsshouldconductCDDshouldbesetoutinlaw.Eachcountrymaydet
erminehowitimposesspecificCDDobligations,eitherthroughlaworenforceablemeans.

TheCDDmeasurestobetakenareasfollows:

(a)Identifyingthecustomerandverifyingthatcustomer’sidentityusingreliable,independentsourcedoc
uments,dataorinformation.

(b)Identifyingthebeneficialowner,andtakingreasonablemeasurestoverifytheidentityofthebeneficial
owner,suchthatthefinancialinstitutionissatisfiedthatitknowswhothebeneficialowneris.Forlegal
personsandarrangementsthisshouldincludefinancialinstitutionsunderstandingtheownershipandcontrolstructureoft
hecustomer.

(c)Understandingand,asappropriate,obtaininginformationonthepurposeandintendednatureofthebus
inessrelationship.

(d)Conductingongoingduediligenceonthebusinessrelationshipandscrutinyoftransactionsundertake
nthroughoutthecourseofthatrelationshiptoensurethatthetransactionsbeingconductedareconsistentwiththeinstitutio
n’sknowledgeofthecustomer,theirbusinessandriskprofile,including,where necessary,thesourceoffunds.

FinancialinstitutionsshouldberequiredtoapplyeachoftheCDDmeasuresunder(a)to(d)above,butshou
lddeterminetheextentofsuchmeasuresusingarisk-
basedapproach(RBA )inaccordancewiththelnterpretiveNotestothisRecommendationandtoRecommendation]1.

Financialinstitutionsshouldberequiredtoverifytheidentityofthecustomerandbeneficialownerbefore
orduringthecourseofestablishingabusinessrelationshiporconductingtransactionsforoccasionalcustomers.Countrie

smaypermitfinancialinstitutionstocompletetheverificationassoonasreasonablypracticablefollowingtheestablishm
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entoftherelationship,wherethemoneylaunderingandterroristfinancingrisksareeffectivelymanagedandwherethisise
ssentialnottointerruptthenormalconductofbusiness.
Wherethefinancialinstitutionisunabletocomplywiththeapplicablerequirementsunderparagraphs(a)t
o(d)above(subjecttoappropriatemodificationoftheextentofthemeasuresonarisk-
basedapproach),itshouldberequirednottoopentheaccount,commencebusinessrelationsorperformthetransaction;ors
houldberequiredtoterminatethebusinessrelationship;andshouldconsidermakingasuspicioustransactionsreportinrel
ationtothecustomer.
Theserequirementsshouldapplytoallnewcustomers,althoughfinancialinstitutionsshouldalsoapplyth
isRecommendationtoexistingcustomersonthebasisofmaterialityandrisk,andshouldconductduediligenceonsuchexi

stingrelationshipsatappropriatetimes.
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Financial businesses and professions (Dnfbps)”

Ifafinancialinstitutionsuspectsorhasreasonablegroundstosuspectthatfundsaretheproceedsofacrimin
alactivity,orarerelatedtoterroristfinancing,itshouldberequired,bylaw,toreportpromptlyitssuspicionstothefinanciali
ntelligenceunit(FIU).
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Financialinstitutions,theirdirectors,officersandemployeesshouldbe:

(a)protectedbylawfromcriminalandcivilliabilityforbreachofanyrestrictionondisclosureofinformati
onimposedbycontractorbyanylegislative,regulatoryoradministrativeprovision,iftheyreporttheirsuspicionsingoodf
aithtotheFIU eveniftheydidnotknowpreciselywhattheunderlyingcriminalactivitywas,andregardlessofwhetherilleg
alactivityactuallyoccurred;and

(b)prohibitedbylawfromdisclosing(“tipping-
off”)thefactthatasuspicioustransactionreport(STR)orrelatedinformationisbeingfiledwiththeFIU.
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Thecustomerduediligenceandrecord-
keepingrequirementssetoutinRecommendations10,11,12,15,and17,applytodesignatednonfinancialbusinessesand
professions(DNFBPs)inthefollowingsituations:

(a)Casinos—
whencustomersengageinfinancialtransactionsequaltoorabovetheapplicabledesignatedthreshold.

(b)Realestateagents—
whentheyareinvolvedintransactionsfortheirclientconcerningthebuyingandsellingofrealestate.

(c)Dealersinpreciousmetalsanddealersinpreciousstones—
whentheyengageinanycashtransactionwithacustomerequaltoorabovetheapplicabledesignatedthreshold.

(d)Lawyers,notaries,otherindependentlegalprofessionalsandaccountants—
whentheypreparefororcarryouttransactionsfortheirclientconcerningthefollowingactivities:

*buyingandsellingofrealestate;

emanagingofclientmoney,securitiesorotherassets;

*managementofbank,savingsorsecuritiesaccounts;

sorganizationofcontributionsforthecreation,operationormanagementofcompanies;

screation,operationormanagementoflegalpersonsorarrangements,andbuyingandsellingofbusinesse
ntities.

(e)Trustandcompanyserviceproviders—
whentheypreparefororcarryouttransactionsforaclientconcerningthefollowingactivities:

eactingasaformationagentoflegalpersons;

eactingas(orarrangingforanotherpersontoactas)adirectororsecretaryofacompany,apartnerofapartne
rship,orasimilarpositioninrelationtootherlegalpersons;

sprovidingaregisteredoffice,businessaddressoraccommodation,correspondenceoradministrativead
dressforacompany,apartnershiporanyotherlegalpersonorarrangement;

eactingas(orarrangingforanotherpersontoactas)atrusteeofanexpresstrustorperformingtheequivalent
functionforanotherformoflegalarrangement;

eactingas(orarrangingforanotherpersontoactas)anomineeshareholderforanotherperson.
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5. Youuzi MIMINTOUT (DNFBPs:Other measures)™

* RECOMMENDATIONS23Othermeasures

TherequirementssetoutinRecommendations18to2 1applytoalldesignatednon-
financialbusinessesandprofessions,subjecttothefollowingqualifications:

(a)Lawyers,notaries,otherindependentlegalprofessionalsandaccountantsshouldberequiredtoreports

uspicioustransactionswhen,onbehalfoforforaclient,theyengageinafinancialtransactioninrelationtothe
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activitiesdescribedinparagraph(d)ofRecommendation22.Countriesarestronglyencouragedtoextendthereportingre
quirementtotherestoftheprofessionalactivitiesofaccountants,includingauditing.

(b)Dealersinpreciousmetalsanddealersinpreciousstonesshouldberequiredtoreportsuspicioustransac
tionswhentheyengageinanycashtransactionwithacustomerequaltoorabovetheapplicabledesignatedthreshold.

(¢)Trustandcompanyserviceprovidersshouldberequiredtoreportsuspicioustransactionsforaclientwh
en,onbehalfoforforaclient,theyengageinatransactioninrelationtotheactivitiesreferredtoinparagraph
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